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DIVIDENDS. 


$60. Lire.—Circwlar as Evidence——Controlled by Charter.— 
A circular of the company, referring to dividends as having been 
declared, when in fact there was no evidence or other claim that 
such was actually the case in respect to this policy, it was not 
evidence of such dividends in the case of this policy. Where 
dividends, under the charter and by-laws were regulated by the 
directors, the policy was only entitled to such dividends as had 
been declared on it. 


Continental Life Ins. Co. vs. Hamilton. 


Rep’d Jour’l, p. 
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EVIDENCE. 


§ 61. Lire.— Effect of Demurrer.—Harmless Error.—The effect 
of a demurrer against the evidence is to concede as true all facts 
against which there is any evidence, and to exclude the evidence 
of the party demurring, and if on such evidence a jury might 
rightfully find against the party demurring, the demurrer should 
be overruled, A court may look beyond the demurrer to the ev- 
idence and inquire into defects in the declaration. A party de- 
murring to evidence is not precluded from afterwards presenting 
on appeal questions properly reserved, arising on the pleadings. 


Walcott vs. Ins. Co., 81 Ind., 301 ; Radcliff vs. Radford, 96 Ind., 482 ; 
‘Ruddell vs. Tyner, 87 Ind., 529; Adams’ Assignee vs, State, 87 Ind., 573 ; 
Fritz \s. Clark, 80 Ind., 591; Hagenbuck et al. vs. McCloskey, 31 Ind., 
577; Nordyke and Marmon Co. vs. Van Sant, 4 Ind. Law Mag., 165 ; 
Trimble et al. vs. Pollock, 77 Ind., 576; Ruff et al. vs. Ruff, 85 Ind., 431 ; 
Ohio ete. R. W. Co. vs. Collam, 73 JInd., 261; Indianapolis ete. R. R. Co. 
vs. McLin, 82 Ind., 435; Miller, Trustee, vs. Porter, 71 Ind., 521 ; Lindley 
vs. Kelly, 42 Ind., 294; Kansas Pacific R. W. Co. vs. Couse, 17 Kan.,, 
571; Wright, Ad’mr., vs. Julian, et al., 4 Ind. Law Mag. 35; L. S. & M. 
S. R. W. Co. vs. Foster, 3 Ind. Law Mag., 196. 


A harmless error cannot be complained of on appeal. 


Johnson vs. Ramsay, 91 Ind., 89 ; Busk, Pr., 284 ; 1 Work’s Pr., sec. 
528 ; McComas vs. Haas, 93 Ind., 276; The State etc. vs. Julian, 93 Ind., 
292, and the cases there cited. Bartlette vs, Pittsburgh ete. R. W. Co., 94 
Ind., 281 ; Louisville ete. R. W. Co. vs. Davis, 94 Ind., 601. 


. McLean vs. Equitable Life Ass’e Society. 
Rep’d Jour’l, p, 269. Inp. 8. CO, 


FRAUD. 


§ 62. Lire.—Compromise of Claim by Agent is Vitiated by.— 
The agent represented to the executor claiming the proceeds of 
a life policy, that it was worthless ; that he had obtained suffi- 
cient evidence to defeat the claim, and finally induced the exec- 
utor, who was in great distress and financial trouble at the time, 
‘to compromise the claim. Held, That where such a compromise 
was secured by false and fraudulent representations to an old 
man whose faculties were impaired by trouble, the balance of 
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the claim may be recovered, the settlement was vitiated by the 
fraud. 


McLean vs. Equitable Life Ass’e Society. 


LIMITATION. 


§ 63. Firre.—In case of Lnability to Assessment in Mutua 
Compa:y.—Iit is an established rule that the statute of limita- 
tions is no bar to an action brought within six years of the 
date when the claim became suable. Where the liability of the 
member of a mutual insurance company is to pay, after assess- 
ment and notice, his proportion of losses and expenses occurring 
during his membership, the right of action against him does not 
accrue till after assessment and notice. If suit be brought 
within six years after the assessment and notice, though more 
than six years after termination of the membership, the statute 
will not bar. 


Sceovil vs. Thayer, 105 U. S., 143; Howland vs. Cuykendall, 40 Barb. 
320 ; Slater vs. Mutual Fire Ins. Co., 10 Rhode Island, 42 ; Bigelow et al. vs. 
Libby, 117 Mass., 359; Hope Mutual Life Ins, Co. vs. Weed, 28 Conn., 
51; Girard Bank vs. Bank, 39 Pa. St., 92; {Finkborne’s Appeal, 86 Pa, St., 
368, Distinguishing and excepting to Laforge vs. Jayne, 9 Pa. St., 412; 
Pittsburgh & Connellsville Railroad Co. vs. Beyers, 32 id., 22 ; Morrison’s 
Adm’r vs. Mullen, 34 id., 12 ; and Codman vs. Rogers, 10 Pick., 112. 


Smith vs. Mercer Co. Mut. F. Ins. Co. 


Rep’d Jour’l, p. 302. 
MUTUAL COMPANIES. 


$ 64. Fire.—Construction of Ohio Statute as to Organtzation 
and Assessments.—Ohio Revised Statutes, sections 3,686, 3,687, 
3,688, 3,689, 3,690, authorize the formation of corporations to in- 
sure its members against loss by fire or other casualties, and 
empowers them to make and enforce among their members con- 
tracts of indemnity, by which those entering therein shall agree 
to be assessed specifically from time to time, as may be neces- 
sary to pay losses which occur to its members, and also to pay 
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incidental expenses in the management of the business. Such 
members are liable to be specifically asssessed, from time to 
time, to pay losses which occur while they are such, but no mem- 
ber is liable to such assessment to pay losses occurring before he 
became a member, or which may occur after he ceases to be a 
member. These sections do not authorize a contract with mem- 
bers, by which they, upon advance payment of an agreed annual 
deposit during the life of their policy, shall be exempted from 
liability to assessment to pay losses occurring during the year 
for which such prepayment was made ; or by which a member's 
liability to assessment is limited, without regard to the amount 
that may be necessary to pay losses to fellow-members that may 
occur during such year. These sections do not authorize the 
organization of corporations with a view to profit to its officers 
or members ; therefore any plan or scheme by which profits are 
made or divided is unauthorized. Section 3,680 authorizes the 
adoption by the corporation, of a constitution and by-laws reg- 
ulating the assessment and collection of such sums of money as 
may be necessary to pay losses as they occur, and for incidental 
purposes ; but it does not authorize a regulation by which a 
policy may be declared forfeited for the non-payment in advance 
of an annual deposit or premium, whether an assessment during 
such year to pay losses may be necessary or not. ._Such an an- 
nual deposit paid in advance, based upon the hazards of the risk, 
aud without reference to an amount necessary to pay losses that 
may occur during the year is in fact a premium paid for carry- 
ing the risk, and not a specific assessment authorized by the 
statute. The funds derived from assessments upon members to 
pay losses to fellow-members, are in their nature trust funds to 
be applied to the payment of such losses ; hence the application 
of such funds, or of the annual deposits received in lieu of as- 
sessments, to the purchaser of the assets of another like corpor- 
ation, including real estate not necessary to its business, or to 
the payment of losses to members of such other corporation 
whose risks it has assumed, is a misapplication of such funds. 


State vs. Monitor Fire Association. 


_ Rep’d Jour’l, p. 257. Ouro 8. C. 
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$65. Fire.—Effect of Preliminary Contract.—When Com- 
plete.—Equitable Remedies.— Where Agents Represent Other Com- 
panies than those Mentioned.—An agreement to pay the premium 
at the rate specified is a sufficient consideration to make the 
agreement a binding contract. Generally, whatever is agreed to 
be done is considered in equity as done. The agreement to in- 
sure may be considered in equity as insurance. When a con- 
tract is made out in any mode to be a preliminary contract of 
insurance, instead of a completed contract of insurance, the 
remedies upon it are the same, and may be enforced in the same 
way. The right to proceed in equity in such case cannot be de- 
nied. 


Rev. St., 2723 ; Tayloe vs. Merchants’ Ins. Co., 9 How., 390 ; Commere 
cial Ins. Co. vs, Union Ins. Co., 19 Hew., 321. 


If the agents of five insurance companies make an agreement 
with a party to insure her premises in four of their companies, 


naming them, such party has not, after destruction of her prem- 
ises by fire, and before any policies are delivered to her, a claim 
against the fifth company for the loss, even though each of the 
five companies had written out policies for her. If the agents of 
five insurance companies make an agreement with a party to in- 
sure her premises in four of those companies, naming them, such 
party has, after destruction of her premises by fire, a claim 
against the four companies named for the loss, even though 
there have, as yet, no policies been delivered to her, and such 
companies are proper parties in a suit to recover the loss. 


Filton et ux. vs. Fire Ass’n. 


Rep’d Jour’l, p. 254. Vr. U. 8. C. C. 


PLEADING. 


§ 66. Lire.—Filing Application and Medical Fxamination.— 
The defendant company cannot be compelled to file the applica- 
tion and medical examination in the office of the clerk of court. 

Mealy vs. Metropolitan Life Ins. Co. 

Rep’d Jour’], p. 306. 
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PROHIBITED RISK. 


§ 67. Fme.—Fireworks not Gunpowder.—The keeping of fire- 
works without the written consent of the insurer will not inval- 
idate a policy of fire insurance, although the same provides that 
if gunpowder is kept on the premises without such written con- 
sent, the policy shall be void. 


Fishler vs. Col. Farmers’ Ins. Co. 
Decision rendered, Nov. 28, 1884. 


REFORMATION, 


§ 68. Fire.—Mistake must be Mutual.—In a suit to reform a 
written instrument, it must be shown that the mistake is mutual ; 
and therefore it must appear from the allegations of the bill, 
what the agreement of the parties was, and wherein the writing 
fails to embody it. A bill brought to reform a policy of insur- 
ance, stated that the several owners of a certain warehouse, 
applied to the defendant for insurance against fire on their inter- 
ests in said property, with loss, if any, payable to one of them ; 
and that “thereupon” the defendant issued its policy on the 
interest of that one alone, instead of all: Held, On demurrer to 
the bill for want of equity, that it did not appear that the de- 
fendant ever agreed to insure the interest of but one of the 
owners, and therefore it was not shown that the mistake was 
mutual. 


Hearne vs. Marine Ins. Co., 20 Wall., 490; Brugger vs. State Invest. 
Co., 5 Saw., 310 ; Wood on Ins., 505 ; 1 Wash. R. P., 422; 2 id., 565, 568 ; 
Friedman vs. Goodwin, 1 McA., 149. 

Durham vs. Fire & Marine Ins. Co. 

Rep’d Jour’l, p. 285. OREGON U.S.C. C. 


REPRESENTATION. 


§$ 69. Lire.—As to Age in Case of Domestic Companies in Ohio. 
—Construction of Statute—The Ohio statutes deprive foreign 
companies of the right to set up untrue statements as to age, but 
leave Ohio companies in full possession of such right. 


Lowe vs. Union Central Life Ins. Co. 


Rep’d Jour’l, p. 294. 





1885. } Suicide. 
SUICIDE, 


§ 70. Lire.—Construction of Policy.—-Right to Stipulate for 
Reserved Sum.—Any clause in a policy of life insurance_ should 
be construed somewhat strictly, but parties may stipulate what 
risks shall be covered by the policy, and if the terms are not 
ambiguous they will be enforced. There is nothing in the laws 
of Michigan which forbids a life insurance company paying 
(under the terms of its policies) the beneficiary of a policy- 
holder who has taken his own life, a “reserved sum,” which 
virtually refunds the premiums paid instead of the amount of 
the policy. The fact that the policy does not declare what the 
reserved sum shall be, does not render the clause referring to it 
void, provided it is ascertainable. 


Frey vs. Germania Life Ins. Co. 
Rep’d Jour’l, p. 308. Mica. 8. C. 


TITLE. 


§ 71. Lire.—Ilmn Case of Benevolent Policy.—Construction of . 
Charter.—A took out a policy in a benevolent insurance com- 
pany, in which he designated .his brother as the beneficiary. 
The brother died before A. The charter provided: ‘ Upon the 
decease of any member of this association, the fund to which his 
family 1s entitled, shall be paid as may be designated in the 
application for membership; this being changed by death, or 
otherwise impossible, it shall go, First—to the widow and 
infant children. Second—to his mother and sisters. Third—to 
his father and brothers. Fourth—to his grandchildren. Fifth 
—to his legal heirs. The fund due deceased members shall not 
be subject to the claims of creditors, and shall not be reached 
by attachment, garnishment, or other process of law, so as to 
divert from the family of such members.” Held, That upon A’s 
death, the proceeds of the policy were not payable to the 
brother’s personal representative or distributees, but to the 
widow of A. The designation had been changed by death. 


Van Bibber’s Admr. vs. Van Bibber. 


Rep’d Jour’l, p. 290. 
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TITLE. 


§ 72. Fire.—Of Husband in Property of Wife.—Right of Hus- 
band to Insure—Right of Action—Garnishment by Creditor.— 
Insurance taken out by a husband in his own name upon sole 
and separate property of his wife, is to be presumed to have 
been procured by him as her agent and for her benefit. Where 
a@ company’s policies provide that “any interest in property 
insured not absolute, or that is less than a perfect title, must be 
especially represented to the company and expressed in this 
policy in writing, otherwise the insurance shall be void,” it is 
the duty of the agent who makes the contract in behalf of the 
company, if he knows that the property upon which insurance 
is desired belongs to the applicant’s wife, to state that fact in the 
policy, and if he fails to do so, the policy will not be invalid on 
that account. A husband who has taken out insurance as his 
wife’s agent upon her property in his own name may sue in his 
own name for her benefit in case of loss. Where a husband 
insured property in his own name, part of which belonged to 
him and part to his wife, and after a loss a creditor of his 
obtained judgment against him and garnished the insurance 
company and obtained judgment for the amount of the hus- 
band’s loss, held, That the judgment in the garnishment pro- 
ceedings did not estop the husband from suing the company in 
his own name for the amount due his wife. 





















Hunt vs. Mercantile Ins. Co. 
Rep’d Jour’l, p. 298. 





$73. Fire.—TZo Property purchased by Another with Funds 
of Insured.—Construction of Poli y—Usage.—Authority of Agent 
to Warve Forfeiture—Suit on insurance policy issued on goods, 
wares, merchandise, produce and other property owned or held 
in trust or on commission, or sold and not delivered, by the 
insured, at certain designated places. The property destroyed 
was cotton purchased by K. with funds belonging to the insured, 
under an agreement that when K. sold the cotton he was to pay 
the insured the money, and if shipped, the bills of lading were 
to be taken in the insured’s name or assigned to it. The cotton 
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was not in any place designated by the policy. Held, A demurrer 
was correctly sustained to the petition setting up these facts, as 
it furnished no good cause of action. The title was in K. and 
not in the insured. An insurance policy must be construed 
according to its terms and the evident intent of the parties to be 
gathered from the language used. The court cannot extend the 
risk beyond that fairly within the terms of the policy. 


Wood on Ins, p. 157. Home Ins. Co. vs. Warehouse Co., 3 Otto 527. 


Custom or course of dealing between parties, like other ex- 
traneous facts or circumstances, may sometimes be looked to in 
order to interpret what is doubtful, but not to contradict that 
which is plain, Although a custom or usage be inconsistent 
with the printed conditions of the policy, it may nevertheless be 
shown, not to alter or vary the contract, but to show that such 
conditions were waived. 


Wood on Ins,, 848, 849. 


The agent of an insurance company, keeping within the limits 
of his authority, may, by his acts, and sometimes by his failure 
to act when he should do so, dispense with conditions or waive 
forfeitures, and thus bind the company. But such cannot be 
done in cases like this, where the power of the agent is defined 
and limited in the policy of which the insured must take notice. 


Crescent Ins. Co. vs. Griffin, Tex. S. C. 


First Nat. Bank vs. Lancashire Ins. Co. 
Rep’i Juurc’l, p 278. Texas, 8S. C. 


WIFE’S POLICY. 


§ 74. Lire.—Right of Husband to Surrender.—Where a wife 
is in the habit of leaving all business affairs to her husband, 
and he, without her knowledge, insures his life for her benefit, 
and keeps possession of the policy, and pays all premiums him- 
self until the policy is fully paid up, without action or inter- 
ference on her part, and, after the policy is paid up, the insurance 
company becomes financially embarrassed, he has implied au- 
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thority to bind her, by an agreement in her name, to a reduction 
of the amount of the insurance. , 
Singer vs. Charter Oak Life Ins. Oo. 


Decision rendered, June 5, 1882. 


WIFE’S POLICY. 


§ 75. Lire.—Right to Surrender.—Tille of H sband.—Where 
the wife being the beneficiary in a wife’s policy, had died, and 
the policy stipulated for surrender after the payment of two 
premiums, her administrator was not entitled to such surrender 
until two premiums had been paid. Where the husband had 
been treated for eight years as the beneficiary by the company, 
the latter was estopped from denying it. 


Continental Life Ins. Co. vs. Hamilton. 





Continental Life Ins. Co. vs. Hamilton. 


REPORT OF DECISIONS 
RENDERED IN INSURANCE CASES, IN THE UNITED STATES 


SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF OHIO. 


Error to the District Court of Delaware County. 
y 


CONTINENTAL LIFE INS. CO., or Harrrorp, Conn., 
v3. 


HAMILTON. 


Where the wife, being the beneficiary in a wife’s policy, had died, and the pol- 
icy stipulated for surrender after the payment of two premiums, her ad- 
ministrator was not entitled to such surrender until two premiums had 
been paid. 

Where the husband had been treated for eight years as the beneficiary by 
the company, the latter was estopped from denying it. 

, A cireular of the company referring to dividends as having been declared, 
when in fact there was no evidence or other claim that such was actually 
the case in respect to this policy, it was not evidence of such dividends in 
the case of this policy. 

Where dividends under the charter and by-laws were regulated by the direct- 
ors, the policy was only entitled to such dividends as had been declared 
on it. 


By THe Court. 
On August 11, 1866, defendant issued to C., a married woman, @ 
policy for $5,000 on the life of A., her husband. It was for her 
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benefit, and payable to her, “her executors, administrators or as- 
signs.” In case of her death before that of A., the insurance was 
payable to their children for their use, or to their guardian if under 
age.” Upon a surrender of the policy, after two annual premiums 
had been paid, she would be entitled to a paid-up policy for two- 
twentieths of the sum originally insured. C. died intestate in Octo- 
ber, 1866, leaving no children. A. survived her, and paid the 
annual premiums until 1875, when he offered to surrender the policy 
and demanded a paid-up policy. This was refused, and he sued the 
company in his own name. One-half of each premium had been 
paid in cash and for the other half promissory notes payable twelve 
months after date were given. Five of these were still owned and 
held by the company. For the payment of these notes the policy 
was pledged. The policy was of the kind entitled to dividend cred- 
its. Five dividends had been credited by the company on the last 
five premiums. A. claimed dividends for the first four years of the 
policy, but did not aver that there had been any omission by the 
company to declare any dividend to which the policy was entitled. 

The only evidence supporting his claim was a circular of the com- 
pany’s secretary, dated December 15, 1873, and mailed to one E., 
who had no connection with C. or A. It contained the following 
paragraph :— 

“The reason of the above action is, that the experience of this 
company, and the experience of other companies, older, carefully 
managed, and successful, has demonstrated the impracticability of 
sustaining a yearly dividend of fifty per cent upon life, and forty per 
cent upon endowment policies, such as this company has sustained 
during the past six years, and which it is the last of all the compa- 
nies to abandon. 

“ Aside from the impracticability of continuing the dividend at this 
rate, the system of large dividends deferred in payment for several 
years, coupled with a system of credits or notes in payment of pre- 
miums, has proved cumbersome and expensive, defeating thereby 
the very object intended, viz.: the reduction of the cost of insur- 
ance, and, as a consequence, rendering the results unsatisfactory. 
The effect of continuing the dividend of the company upon the 
plan heretofore pursued would, in a few years, have been more ap- 
parent, and would have rendered a change of the mest arbitrary 
nature immediately necessary, while the difficulty of making it would 
have been greatly augmented and the ability of the company to 
co-operate with the insured greatly impaired.” 
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The charter was in evidence, and showed that the directors were 
by by-laws and resolutions to regulate dividends. The by-laws 
and minutes were not offered or called for. The secretary testified 
that the dividends declared in favor of C.’s policy were made in the 
fifth and subsequent years and were all applied in payment of the 
dividends for said years. The court excluded his further statement 
that under the rules of the company no policy-holder was entitled 
to a dividend until after four annual premiums had been paid. The 
decree allowed to A. a paid-up policy and also a dividend for each 
of the first four years. 


Held, 1. As C. died before the second premium was paid, her ad- 
ministrator had no right to a paid-up policy. 


2. The company having for eight years after C.’s death, treated A. 
as the beneficiary of the policy, it is estopped to deny his right to 
sue in his own name as such beneficiary. 


3. The circular was not evidence that any dividend payable on 
C.’s policy had been declared. 


4. Under the issue the policy was entitled only to dividends de- 
clared by the directors as payable upon it. 


Judgment reversed and decree of common pleas modified. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT OF VERMONT. 


FITTON AND WIFE 
vs. 
FIRE INS. ASS'N, anp oruers.* 


An agreement to pay the premium at the rate specified is a sufficient consid- 
eration to make the agreement a binding contract. Genelally, whatever 
is agreed to be done is considered in equity as done. The agreement to 
insure may be considered in equity as insurance. 

When a contract is made out in any mode to be a preliminary contract of in- 
surance, instead of a completed contract of insurance, the remedies upon it 
are the same, and may be enforced in the same way. The right to proceed 
in equity in such case cannot be denied. 

. the agents of five insurance companies make an agreement with a party to 
insure her premises in four of their companies, naming them, such party 
has not, after destruction of her premises by fire, and before any policies 
are delivered to her, a claim against the fifth compauy for the loss, even 
though each of the five companies had written out policies for her. 

If the agents of five insurance companies make an agreement with a party to 
insure her premises in four of those companies, naming them, such party 
has, after destruction of her premises by fire, a claim against the four com- 
panies named for the loss, even though there have as yet no policies been 
delivered to her, and such_companies are proper parties in a suit to recover 
the loss. 


In Equity. 


Martin H. Gopparp, for Orators. 
Aupace F. Waker, for Fire Insurance Association. 
W.S. B. Hoprsins, for Defendants. 


WHEELER, J. 
From the allegations in the bill, which, on these demurrers, are 
to be taken as true, it appears that the duly authorized agents of all 


* Decision rendered, July 10, lose. From sederat Reporter. 
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the defendants agreed to bind, from August 20, 1883, $12,000 of 
insurance against loss by fire in the latter four of the defendant 
companies, at 3 per cent, on the property of the oratrix, and sent 
her a writing to that effect, without specifying anything about dis- 
tribution of the risk among these companies. After a loss of the 
property the agents wrote policies in each of the defendant compa- 
nies, dividing the amount into five equal parts among them, but, 
after learning of the loss, refused to deliver any of them, and all the 
defendants refuse to pay the loss. 

On these facts the oratrix has not any claim, either at law or in 
equity, against the first defendant. The agents never entered into 
any preliminary contract to insure the oratrix in behalf of that com- 
pany. If no companies had been named in the agreement with the 
oratrix, she probably might have held those which the agents 
intended to act for in that transaction, and the writing of the policies 
afterwards would be evidence of the intention. But here the com- 
panies bound are expressly named ; and the contract of the oratrix 
was expressly with them, without leaving any room for implying any 
contract between her and other companies out of any intention or 
understanding of the agents, not known to or relied upon by her. 
And that company did not insure her, for the policy was not deliv- 
ered to her, nor known of by her, until after the loss. She was not 
bound to receive it, and neither the agents or the company stood 
under any obligation to deliver it. Without delivery it was the act 
of but one party to it, which amounted to no contract at all as 
between the two, even if, with delivery, it would have been good 
after a loss not known at the time, without any contract providing 
for it previous to the loss. The contract with the other companies 
was an agreement to insure, not a contract of insurance. 

The agreement to pay the premium at the rate specified was a 
sufficient consideration to make the agreement a binding contract. 
Generally, whatever is agreed to be done is, in equity, considered as 
done. The agreement to insure may in equity be treated as insur- 
ance. At law there could only be an action for the breach of the 
contract to effect the insurance. This might not be so full and com- 
plete a remedy as that which can be afforded in equity. The right 
to proceed in equity is well settled in such cases, in the courts of the 
United States, notwithstanding the statute establishing the bounda- 
ries of equity jurisdiction which has been in force from the begin- 
ning. Rev. St. § 723 ; Tayloe vs. Merchants’ Ins. Co. 9 How., 390 ; 
Commercial Ins. Co. vs. Union Ins. Co., 19 How., 321. The jurisdic- 
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tion depends upon the nature of the contract, and not, as has been 
argued, upon the difficulty or nature of the proof. 

In this case the evidence is, apparently, in writing, and easy of 
production, while in some cases it has been in correspondence and 
oral communications, not so readily at hand for the purpose. But 
when the contract is made out, in any mode, to be preliminary con- 
tract for insurance, instead of a completed contract of insurance, the 
remedies upon it are the same, and may be enforced in the same 
way. The right to proceed in equity in this case cannot be denied, 
without disregarding these decisions of the highest court. 

The contract is an entire one with the authorized agents of all the 
companies. The meaning of it may turn out to be that each should 
insure for one-fourth ; or that, as to the oratrix, all were bound in 
solido to the effecting of the insurance ; or some other construction 
may prevail; but, whatever may be the ultimate result, all these 
defendants are liable upon it to the oratrix, and have a common 
interest in regard to it as between themselves, and all appear to be 
proper parties to this suit to enforce. 

The demurrer is sustained, and the bill adjudged insufficient as 
to the Fire Insurance Association ; and the demurrers are overruled 
as to the other defendants, with leave to answer over by the 
sixteenth day of August. 
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SUPREME COURT OF OHIO. 


STATE OF OHIO, ex rev. Arrorney-GENERAL, 
Vs. 


MONITOR F. ASS’N OF CINCINNATI, O. 


Revised Statutes, sections 3,686, 3,687, 3,688, 3,689, 3,690, authorize the formation 
of corporations to insure its members against loss by fire or other casual- 
ties, and empowers them to make and enforce among their members 
contracts of indemnity, by which those entering therein shall agree to be 
assessed specifically from time to time, as may be necessary to pay losses 
which occur toe its members, and also to pay incidental expenses in the 
management of the business. 


Such members are liable to be specifically assessed, from time to time, to pay 
losses which occur while they are such, but no member is liable to such 
assessment to pay losses occurring before he became a member, or which 
may occur after he ceases to be a member. 

These sections do not authorize a contract with members, by which they, 
upon advance payment of an agreed annual deposit during the life of their 
policy, shall be exempted from liability to assessment to pay losses occur- 
ring during the year for which such prepayment was made; or by which a 
member’s liability to assessment is limited, without regard to the amount 
that may be necessary to pay losses to fellow-members that may occur 
during such year. 

These sections do not authorize the organization of corporations with a view 
to profit to its officers or members; therefore any plan or scheme by which 
profits are made or divided is unauthorized. 


Section 3,680 authorizes the adoption“by the corporation, of a constitution and 
by-laws regulating the assessment and collection of such sums of money as 
may be necessary to pay losses as they occur, and for incidental purposes ; 
but it does not authorize a regulation by which a policy may be declared 
forfeited for the non-payment in advance of an annual deposit or premium, 
whether an assessment during such year to pay losses may be necessary or 
not. 

Such an annual deposit paid in advance, based upon the hazards of the risk, 
and without reference to an amount necessary to pay losses that may occur 
during the year is in fact a premium paid for carrying the risk, and not a 
specific assessment authorized by the statute. 


The funds derived from assessments upon members to pay losses to fellow- 
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members, are in their nature trust funds to be applied to the payment of 
such losses; hence the application of such funds, or of the annual deposits 
received in lieu of assessments, to the purchaser of the assets of another 
like corporation, including real estate not necessary to its business, or to 
the payment of losses to members of such other corporation whose risks it 
has assumed, is a misapplication of such funds, 


QUO WARRANTO. 


Proceedings to oust the defendant from being a corporation 
under the laws of Ohio. 

It is charged with having offended by the misuse of its franchises 
and privileges, and has exercised franchises and privileges not con- 
ferred, in the following, among other particulars, to wit .— 

It has transacted a general fire insurance business, employing 
agents and soliciting business at great expense, and has collected 
money in advance from its members, and taking risks of the most 
hazardous character on property belonging to non-residents of the 
State, not members of the association. 

It has purchased real estate in Canton, Ohio, said to be worth 
$13,000, which it cannot use in the transaction of its business, and 
which was not intended for such use. 

To obtain business, it has falsely represented to the public, that 
it is possessed of a guaranty capital of $158,358 43; and aggregate 
assets amounting to $174,955 5455. 

It has borrowed money at large rates of interest to meet its 
losses, and has given its notes, for the pryment of losses due. 

Other specifications are made, not necessary to be here noted, as 
they are not material to the decision. 

The answer admits that it became incorporated, December 28, 
1883, under sections 3,686, 3,687, 3,688, 3,689, and 3,690 of the 
Revised Statutes of Ohio. 

In answer to specification No. 1, it denies that it is doing a 
general fire insurance business, but admits that it has received, 
under its agreements with its members, made in conformity to its 
constitution and by-laws, a deposit on the issuing of the policy, 
which deposit is to be paid annually, at the beginning of each 
year during the continuance of the contract in such sum as may 
be assessed by the directors of the association, pursuant to the 
laws of the State of Ohio, and the constitution and by-laws of the 
association, but such assessment in no event to exceed in any one 
year the annual deposit. The object of this annual deposit in 
advance, is stated to be, to enable the defendant to meet promptly, 
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and without the expense of collecting assessments after a loss, as 
they might occur. 

It denies taking risks of the most hazardous character, belonging 
to non-residents of the State, but admits issuing policies to its 
members residing outside of this State, on their application at its 
office in Cincinnati, Ohio, and insists that non-residents have the 
right under the law of becoming members. 

In answer to the 4th charge, it denies having purchased real 
estate in Canton, Ohio, but admits that on the retirement of the 
Monitor Association of Canton, it received from the latter company 
a piece of real estate together with other property and assets, with 
the understanding that the defendant should apply.the same to the 
payment of the debts of the Canton company, which defendant 
had assumed, and which have been so applied before the commence- 
ment of this action. The 5th, 6th, and 7th charges are speciically 
denied. 

It appears from the proofs that prior to the incorporation of the 
defendant, there existed a corporation at Canton, Ohio, known as the 
Monitor Association of Canton, Ohio, organized under the same 
sections of the statute as this defendant is, and upon the same 
general plan. For the purpose of extending its business, that com- 
pany resolved to remove its office and place of business to Cincin- 
nati, Ohio. Upon application to the secretary of State for leave to 
make such transfer, it was ascertained that there was no law to 
authorize such removal—thereupon a number of the members of the 
Canton company obtained a like charter for the defendant corpora- 
tion, under the name of the Monitor Fire Association, with its busi- 
ness office at Cincinnati, Ohio. Three days thereafter the board of 
directors of the Canton company held a meeting and adopted the 
following resolution :— 


Resolved, That the building known as the Monitor Block, situ- 
ated in Canton, Ohio, owned by the Monitor Fire Association. be 
sold, and that the president of the association be authorized and 
empowered to negotiate the sale of the same, and to execute and 
deliver title therefor, provided the price sold for shall not be less 
than twelve thousand dollars ($12,000) cash. 


The following was offered by Mr. Barrows, and seconded by Mr. 
Kugeman :— 


Whereas: The Monitor Fire Association of Canton, Ohio, 
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decided by authority of a majority of its members, to transfer 
and remove its center, or business office, from Canton to Cincin- 
nati, Ohio ; and whereas, there is no law of the State to confirm 
and ratify such change and removal; and whereas, a charter has 
been obtained for the Monitor Fire Association of Cincinnati, 
Ohio,—therefore, in consideration of the premises, and for the purpose 
of continuing and carrying out the contracts of the Monitor Fire 
Association of Canton, Ohio, Be it resolved, by the directors of the 
Monitor Fire Association of Canton, Ohio, that the business and 
assets of the Monitor Fire Association of Canton, Ohio, be trans- 
ferred and conveyed to the Monitor Fire Association of Cincin- 
nati, Olio ; said .association to assume all risks, and carry out als] 
contracts, and discharge all obligations of said Monitor Fire Asso 

ciution of Canton, Ohio. 


Resolved, That the executive committeee, be appointed a com- 
mittee to carry out the resolution of directors, and complete and 
consummate the transfer of business to the Monitor Fire Associa- 
tion of Cincinnati, Ohio. 

At the same time and place, the incorporators of the defendant, 
which consisted of the same persons, and perhaps others, who were 
members of the Canton company, organized the Monitor of Cincin- 
nati, and adopted a constitution, by-laws, and a form of contract, or 
policy of insurance ; also the following agreement prepared by com- 
mittees of two corporations, which shows the manner in which the 
Canton company transferred its property and business to the Cin 
cinnati company, and the obligations which the latter assumed. 


Crnornnatt, O., Jan. 4, 1884. 
Board met pursuant to adjournment ; present—Mitchell, Kuge- 
man, Henshaw, Meader, Sextro and Patterson. The following was 
agreed to :— 


Whereas: The Monitor Fire Association of Canton, Ohio, has pro- 
posed to transfer risks, business, and assets to the Monitor Fire 
Asssociation of Cincinnati, Ohio—now therefore, in consideration of 
the premises, and for the purpose of securing the risks, business, 
and assets of the Monitor Fire Association of Canton, Ohio, 
Be it resolved, That said proposition be accepted, and that the 
Monitor Fire Association of Cincinnati, Ohio, shall assume all risks, 
and discharge all obligations, of said Monitor Fire Association of 
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Canton, Ohio, and continue the business, according to the charter 
of said Monitor Fire Association of Cincinnati, Ohio, and such con- 
stitution and by-laws, as have been made and adopted. 

Resolved, That Edward Henshaw and J. G. Sextro be appointed a 
committee to carry out the resolution of directors, and complete and 
consummate the transfer of the business of the Monitor Fire Asso- 
ciation of Canton, Ohio, to the Monitor Fire Association of Cincinnati, 


Ohio. 
The following was agreed to :— 


Agreement made and entered into, January 4th, 1884, by and be- 
tween the Monitor Fire Association of Canton, Ohio, and the Moni- 
tor Fire Association of Cincinnati, Ohio :— 

That in consideration of the transfer of business and assets of the 
Monitor Fire Association of Canton, Ohio, the Monitor Fire Associ- 
ation of Cincinnati, Ohio, agrees to assume all risks and contracts, 
and discharge all liabilities and obligations of said association of 
Canton, Ohio, as fully as could be done by said association, without 
prejudice to the right or interest of the members of said association 
of Canton, Ohio. 

In testimony whereof, the respective committees of said associa- 
tions have signed their names, the day and year above written. 


Emit Kueemay, 
A. H. Mircue tt, 


) Committee, Monitor Fire Asso- 
* ©: lie \ ciation of Canton, Ohio. 


Epwarp Hensuaw, | Committee, Monitor Fire Asso- 
Jas. G. Sextro. j§ ciation of Cincinnati, Ohio. 


By resolution of the board, the officers of the defendant were in- 
structed to proceed without delay,to put into effect the agreement to 
transfer the business of the Canton company to defendant. 

The property and assets of the Canton company, including said 
real estate, were transferred to the defendant, and it proceeded to 
take up the policies of the Canton company and substitute its own, 
but without requiring members of the Canton company who became 
members of the defendant to pay any advance deposit. 

Such members became members of the new company by signing 
the constitution and accepting a policy in the latter for the unex- 
pired term in the Canton company, thereby becoming full members 
of the new company, and liable to it for future annual deposits. 
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For a further statement of the facts, see the opinion of the court. 


James Lawrence, Attorney-General, for Plaintiff. 


R. H. Sronz and Ramsey, Maxwerx and Martuews, for Defendant. 


Jounson, C. J. 

This corporation was formed under sections 3,686, 3,687, 3,688, 
3,689 and 3,690 of the Revised Statutes, which are as follows :— 

“Sec. 3,686. Any number of persons of lawful age, residents of 
this State, not less than ten in number, may associate themselves to- 
gether for the purpose of insuring each other against loss by fire, 
and may make, assess and collect upon and from each other such 
sums of money, from time to time, as may be necessary to pay 
losses which occur by fire to any member of such association ; and 
the assessment and collection of such sums of money shall be regu- 
lated by the constitution and by-laws of the association. 

“ See. 3,687. Such persons shall make and subscribe a certificate, 
setting forth therein: 1. The name by which the association shall 
be known. 2. The place which shall be regarded as its center or 
business office. 3. The object of the association which shall only be 
to enable its members to insure each other against loss by fire and 
other casualties, and to enforce any contract which may be by them 
entered into, by which those entering therein shall agree to be as 
sessed specifically for incidental purposes, and for the payment of 
losses which occur to its members. 

* See. 3,688. The certiticate shall be filed in the office of the secre- 
tary of State, and a copy thereof duly certified by the secretary of 
State, shall be evidence of the existence and due incorporation of the 
association for the purposes therein named. 

“Sec. 3,689. When such certificate is so filed and a copy thereof, 
so certified, forwarded to the association, the persous named therein 
shall elect their directors, and a president, secretary and treasurer, 
and such other officers as may be necessary for the complete per- 
formance of all the business and objects of the association herein 
provided, to serve for one year ; such officers shall thereafter be 
elected annually by the members of the association, at such time as 
shall be fixed upon in the constitution ; and such association so or- 
ganized shall be known and held to be a body corporate for all the 
purposes aforesaid, and may sue and be sued, and plead and be im- 
pleaded in all courts of law and equity : but in no instance shall the 





1885. ] State of Ohio, ex rel.. vs. Monitor F. Ass’n. 263 


power to insure against loss by fire be exercised to others than mem- 
bers of the association. 

“Sec. 3,690. Every such association shall adopt such constitution 
and by-laws, not inconsistent with the constitution and laws of this 
State or of the United States, as will in the judgment of its mem- 
bers, best subserve the interests and purposes of the association ; 
and all persons who sign such constitution shall be considered and 
held to be members of the association, and shall be held in law to 
comply with all the provisions and requirements of the association ; 
and the president or vice-president and secretary of every such as- 
sociation shall, annually on the first day of January, or within thirty 
days thereafter, prepare under oath, and deposit in the office of the 
superintendent of insurance a statement of the condition of such as- 
sociation on the thirty-first day of December then next preceding, 
exhibiting such facts as are enumerated in thirty-six hundred and 
fifty-four (3,654), and applicable to such associations, and such other 
information necessary to reveal the financial condition of such asso- 
ciations as the superintendent may require in a printed form to be 
by him supplied to such associations for that purpose, and every 
such association which fails to make and deposit such statement, or 
to reply to an inquiry of the superintendent, shall be subject to a 
penalty of five hundred dollars, and an additional tive hundred dol- 
lars for every month that it continues thereafter to transact any 
business of insurance.” (80 v., 197.) 

The declared object of the association, as stated in the certificate of 
incorporation, was—“ Third. That the object of the association shall 
be to enable members to insure each other against loss by fire and 
other casualties, and to enforce any contract which may be by them 
entered into, by which those entering therein shall agree to be as- 
sessed specifically for incidental purposes, and for the payment of 
losses which occur to its members.” 

They adopted a constitution and by laws and issued policies of in- 
surance, not on the plan of specific assessments, to pay expenses 
and losses as they should occur, but upon what is termed “ the de- 
posit plan.” Instead of assessing its members from time to time, to 
pay incidental expenses and losses, they are required to pay an an- 
nual deposit in advance each year their policy runs. The amount of 
this annual deposit is based upon the hazards of the risk estimated 
by the executive officers of the association. The members are en- 
titled to dividends out of savings to be declared each year. The 
power of the association to assess its members is thus limited :— 
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_ “Article X. The assessment liability of members shall be for 
each year of the term of the contract equal in amount to the annual 
deposit, but in no case shall any member be assessed in one year 
for an amount exceeding the annual deposit.” 

It is also provided in the by-laws that—“ No. 5. All contracts of 
indemnity on which annual deposits shall fall due and not be paid, 
shall be deemed void until such annual deposit shall have been re- 
ceived by the association, and ‘all contracts on which assessments 
have been made, and notice thereof given to the member, shall be 
void if not paid within thirty days from date of notice.” 

In a circular issued to the public is the following :— 


“ Crxcrnnati, Ohio, April 7, 1884. 


PROPANE SCRPIOA asics socio cine sisnnesnesiveinape ween $152,538.47 
SUIEME 75) ie one hinse Sire ite ty ois ee ante Seeiee a weanes 16,742.66 


RMN tO arc ccrcene cesta tat ten plate Ait se ain pai $169,281.18 


’ 


No unpaid losses.’ 


By “ guaranty capital” is not meant any actual capital, but sim- 
ply the aggregate amount of promises by members to pay future 
annual deposits. 

Thus a policy that has five years to run, has four annual deposits 
to be paid at the commencement of each year, and the amount of 
so-called guaranty capital is the amount of the five annual deposits 
on such policy. It requires no legal acumen to see that this adver- 
tised “ guaranty capital” is a mere fiction, well calculated, if not in- 
tended, to deceive the public. The same is true as to what is called 
“aggregate capital.” As the by-laws provide that on failure to pay 
an annual deposit the policy shall be void, it is evident that the 
promise to pay annual deposits are not absolute contracts to pay the 
money, but merely promises to be performed at the will of the mem- 
ber, and therefore, only conditionally, assets of the company, paya- 
ble if assessments become necessary. The “surplus” which is 
advertised is also deceptive in its nature. As explained by the offli- 
cers, it means the excess of assets over liabilities, and not a particular 
fund set apart to cover losses, or for reinsurance. If their valuation 
of the assets is too high, as is generally the case, or their liabilities 
are greater than their books show, then this so-called surplus might 
amount to nothing. 

The provisions of the statute above cited, and under which the de- 
fendant is incorporated, are very general in their terms. In view of 
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the important interests involved by introducing a new system of fire 
insurance into this State before unknown, it is to be regretted that 
such safeguards as are proper have not been provided, specific as 
to the mode and manner of transacting business. 

These sections do, however, place a specific limitation on the 
powers of such corporations. So far as these limitations apply to 
the case at bar we will state them. 


1st. They do not authorize the organization of a corportion having 
a capital stock, and its members are not stockholders in that sense 
which subjects them to individual liability, to an amount equal to 
his stock in addition thereto. 


2d. Such corporations cannot be organized with a view to profit. 
The law imposes a trust upon the officers for the mutual benefit of 
all the members, and permits insurance, the losses to be paid by 
specific assessment upon members. They may assess and collect, 
upon and from each other such sums of money from time to time, 
as may be necessary for incidental purposes, as well as losses which 
occur to its members. 

These incidental purposes include the necessary expenses of ad- 
ministering the trust. Any scheme of management which contem- 
plates profits or dividends is unauthorized. 


3d. This corporation is not formed upon the theory of specific as- 
sessments upon members, made from time to time to pay losses as 
they occur, but upon what is called the annual “deposit plan.” An 
estimated amount determined by the hazard of the risk is fixed by 
previous contract with each member, which he pays annually in ad- 
vance, in lieu of a specific assessment made from time to time as 
losses occur. By the terms of this contract, ‘The assessment lia- 
bility of members shall be for each year of the term of the contract, 
equal in amount to the annual deposit, but in no case shall any 
member be assessed in one year for an amount exceeding the an- 
nual deposit.” Thus, the liability of members to assessment is ex- 
pressly limited, regardless of the losses to be paid during any given 
year. Some doubt is expressed as to the true meaning of the pro- 
vision above quoted. Whether it means that the payment of the 
annual deposit, frees the member from an assessment during that 
year, or limits the assessment during that year to an additional 
amount equal to such deposit, it is immaterial now to decide, as in 
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either view, it is a limit on the assessment liability of members 
which is unauthorized. Every member who meets with a loss is 
entitled to call upon, his fellow-members to. share it with him, and 
these fellow-members owe it as a duty to contribute sufficient for 
that purpose. 

The present scheme is radically wrong. It seeks to relieve mem- 
bers from this burden, and may deprive the insured of his full in- 
demnity, unless the corporation borrows money in anticipation of the 
receipt of future annual deposits, which it has no right to do. The 
evidence shows that the defendant has been compelled to borrow 
money for this purpose. 

It may be said that members have agreed to such limit to their as- 
sessment liability, and therefore the maxim volenti fit non injuria ap- 
plies. To this, we answer that we are called upon to determine what 
are the rights and powers of this corporation, and whether they are 
exercising franchises and privileges not granted, and not what are 
the rights of members under this contract of indemnity. 


4th. The statute contemplates specific assessments of members 
from time to time, to pay losses as they occur. These assessments 
must be devoted to the payment of such losses, so far as may be 
needed. No member can be assessed to pay a loss which did not oc- 
cur during his membership. Hence, the use of funds derived from 
members to pay losses prior to their becoming such, or after they 
cease to be such, is unauthorized. 

This corporation is not authorized to borrow money to pay losses, 
expecting to be re-imbursed from future payments of annual depos- 
its by new members. 


5th. This corporation had no power to purchase the property of a 
similar corporation which had been doing business at Canton, Ohio. 

The assets which it received by virtue of that purchase amounted 
to $21,633.56, of this amount $13,000 was the estimated value of real 
estate in Canton, not needed, nor used, nor necessary for its corpor- 
ate business, and which under the statute it had no right to pay. 

For the first six months of its business, it received in the way of 
annual deposits or premiums from its members $23,201,25,, and dur- 
ing the same time paid sundry liabilities of the Canton company, 
$18,687,°5;, thus devoting a large amount of money collected from 
its members, as but little of the assets of the Canton company had 
been converted into cash to pay losses and other liabilities of the 
lattter company. 
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6th. The evidence shows that this company is engaged in a gen- 
eral fire insurance business as distinguished from a co-operative mu- 
tual company upon the assessment plan. 


The “annual deposit” required is but another name for annual 
premiums. If these annual deposits exceed the necessary expenses 
and losses during a given year, they are treated as “savings” out of 
which dividends are made to those who may then be members. As 
a consequence, if the annual depo its exceed the expenses and losses, 
there is a net profit to be divided or carried forward each year, de- 
rived from those who may not be members the next year, but if ex- 
penses and losses exceed the receipts from such source during a 
given year, the deficit becomes a burden upon succeeding members; 
equally with those who were members when the losses occurred, 
and so continued. Those who were members when the loss oc- 
curred, and ceased to be such before the deficit was ascertained, were 
free from this burden. 


7th. By-law No. 5, provides, “ All contracts of indemnity on which 
annual deposits shall fall due and not be paid shall be deemed 
void, until such annual deposits shall be received by the associa- 
tion.” The statute authorized the association to adopt a constitu- 
tion and by-laws regulating the assessment and collection of such 
sums of money as the parties have agreed to be specifically 
assessed, for incidental purposes and for the payment of losses, but 
it does not authorize the forfeiture of a contract for non-com- 
pliance with the provisions of a contract which it was not authorized 
to make, to wit, for the non-payment of a deposit in advance, to pay 
losses that may or may not afterwards occur. 


This by-law which forfeits the policy for non-payment of an 
annual deposit, not covered by a specific assessment, and which 
may not be needed to pay losses then due, and in advance of any 
losses for which a member is liable to assessment, is the exercise 
of the power of forfeiture not authorized by the statute. Some- 
thing has been said in argument in favor of the comparative 
merits of the system of insurance based upon this plan of annual 
deposits in advance. We are not called upon to consider or deter- 
mine the comparative merits of the various plans upon which 
companies are organized for insurance. The assessment plan 
authorized by the statute under review has been thought by the 
law-making power to be worthy of adoption in this State. It doubt- 
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less has its merits, and is entitled to equal regard before us with 
any other plan sanctioned by law. 


While it may be wise, prudent, and within the scope of its 
authority, to require prepayment of a premium or annual deposit by 
members to be covered by specific assessments to pay expenses and 
losses which occur while they are members, yet the scheme before 
us, which requires such annual deposits from those who are the 
members, to accumulate a fund to pay losses, after they have ceased 
to be such, or before they became members, is not insurance upon 
the assessment plan, but upon the general plan of stock companies. 

The plan upon which this company is organized and doing busi- 
ness, may have much to commend it, if sanctioned by legislative 
authority. It is due to those engaged in the management of this 
corporation to say that there is nothing to impeach their integrity 
and good faith, yet we are compelled to hold that they have mis- 
interpreted the provisions of the law providing for insurance on the 
assessment plan, and that they have been doing business upon a 
plan unauthorized by these provisions of the statute. 


Judgment of Ouster. 





McLean, Adm’r, vs. Equitable Life Ass’e Society. 


SUPREME COURT OF INDIANA. 


Appeal from the Vigo Circuit Court. 


WILLIAM McLEAN, An's, de bonis non oF THE 
Esrate oF Wiiuiam 8S. Ryce, Decrasep, 


US. 


EQUITABLE LIFE ASSURANCE SOCIETY 
OF THE UNITED STATES.* 


The effect of a demurrer against the evidence is to concede as true all facts 
against which there is any evidence. and to exclude the evidence of the 
party demurring, and if on such evidence a jury might rightfully find 
against the party demurring, the demurrer should be overruled. 

The agent represented to the executor claiming the proceeds of a life policy, 
that it was worthless; that he had obtained sufficient evidence to defeat 
the claim, and finally induced the executor, who was in great distress and 
financial trouble at the time, to compromise the claim. 

Held, That where such a compromise was secured by false and fr: andulent rep- 
resentations to an old man whose faculties were impaired by trouble, the 
balance of the claim may be recovered, the settlement was vitiated by the 
fraud. 

A courtmay look beyond the demurrer to the evidence and inquire into defects 
in the declaration. A party demurring to evidence is not precluded from 
afterwards presenting on appeal questions properly reserved, arising on the 
pleadings. 

A harmless error cannot be complained of on appeal. 


Coterick, C. J. 
This action was originally brought by Lucius Ryce, as the execu- 
tor of the last will of his son William S. Ryce, deceased, to recover 
an alleged balance due upon an insurance policy issued by the ap- 
pellees upon the life of said William S. Ryce, for the sum of $10,000, 


* Decision rendered, December 11, 1884. 
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payable on the 25th day of July, 1888, to the assured, if he should 
then be living, and in the event of his death before that time, then 
to his executors, administrators, or assigns, in sixty days after due 
notice and proof of his death. During the pendency of the action 
said executor died, and the appellant, as the administrator de bonis 
non of the estate of the assured, was substituted as the plaintiff 
therein. The complaint consisted of three paragraphs, to which 
separate demurrers were overruled. 

A motion was made to strike out parts of the complaint, which 
was also overruled, and, thereupon, the appellee answered the com- 
plaint, to which answer a reply was filed. The issues so formed, 
were submitted to a jury for trial, and after the appellant had intro- 
duced his evidence in support of the complaint, the appellee de- 
murred to the evidence, and the demurrer was sustained by the 
court, to which ruling the appellant duly excepted, and, thereupon, 
final judgment was rendered in favor of the appellee, from which the 
appellant appeals, and assigns as error, for its reversal, the ruling of 
the court in sustaining said demurrer. The appellee has filed an as- 
signment of cross-errors, in which it assigns as errors, the rulings of 
the court upon the demurrers to the several paragraphs of the com- 
plaint, and on the motion to strike out parts of the complaint. It is 
unnecessary to refer more specially to the pleadings in the action, 
except the complaint. The first and second paragraphs, in their ma- 
terial averments, were, in substance, alike. They both averred the 
issuing by the appellee of the policy of insurance, above referred to, 
and its acceptance by the assured, who, until his death, observed and 
performed all of the conditions of the policy on his part, and the 
appointment and qualification of the plaintiff, as such executor, and 
the furnishing by him of the proof, required by the policy, of the 
death of the assured, and alleged that the appelleee by certain false 
and fraudulent representations, made by its authorized agent, which 
were fully recited therein, induced the plaintiff to settle the claim 
existing in favor of the estate of the assured upon said policy by ac- 
cepting and receiving in full payment thereof, $7,000, less than the 
amount actually and legally due thereon, and prayed judgment 
against the appellee for the difference between the sum so paid and 
the amount that was due on the policy. The third paragraph was 
founded upon the policy of insurance, but unlike the other para- 
graphs, failed to aver any excuse for not making the policy, or a 
copy thereof, a part of the pleading. 

The vital question presented for our consideration is, Did the 
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court err in sustaining the demurrer to the evidence? Before pre- 
senting a synopsis of the evidence, it is proper, if not essential for 
us to advert to certain rules that have been established for the guid- 
ance of courts in the consideration by them of the evidence in a 
cause, where, as in this case, a demurrer to the evidence has been 
interposed. The effect of the demurrer is to concede the truth of 
all the facts of which there is any evidence against the demurring 
party, and if there is a conflict in the evidence, prevents him from 
insisting upon the benefit of any evidence in his favor as to the dis- 
puted facts. Walcotts vs. Northwestern Mutual Life Ins. Co., 81 
Ind., 301. The demurrer admits all facts which the evinence tends 
to prove, and all such inferences as can be reasonably drawn there- 
from, supra. Radcliff et al. vs. Radford, 96 Ind., 482 

It excludes from consideration the evidence of the party demurring: 
Ruddell vs. Tyner et al., 87 Ind., 529, which is to be treated as with- 
drawn. Adam’s Assignee vs. State et al., 87 Ind., 573, as the evi- 
dence of his adversary is alone involved in the issue raised by the 
demurrer. Fritz vs. Clark, 80 Ind., 591. 

If upon such evidence, with every reasonable inference which may 
be drawn therefrom, a jury might rightfully find against the party 
demurring, the demurrer should be overruled. Hagenbuck et al. 
vs. McCloskey, 31 Ind., 577; Nordyke and Marmon Co. vs. Van- 
Sant, 4 Ind. Law Mag., 165, as the party by demurring admits all 
facts of which there is any evidence. Trimble et al. vs. Pollock, 77 
Ind., 576, and consents that whatever reasonable inferences can be, 
shall be drawn from the evidence against kim. Ruff et al. vs. Ruff, 
85 Ind., 431, and the court is bound to take as true all the facts 
which the evidence tends to prove, and such inferences from them as 
the jury could have fairly drawn, though the jury might not have 
drawn them. Ohio ete. R. W. Co. vs. Collam, 73 Ind., 261, but the 
court is not required in considering the demurrer, to weigh or recon- 
cile conflicting evidence, nor consider that which favors the party 
demurring when it is in conflict with other evidence against him. 
Indianapolis etc. R. R. Co. vs. McLin, 82 Ind., 435. 

The demurrer waives objections to the admissibility of the evi- 
dence. Miller, Trustee, vs. Porter, 71 Ind., 521. And no advantage 
can be taken of any defect in the pleadings, as a reason for sustain- 
ing the demurrer. Lindley vs. Kelly, 42 Ind., 294. 

As sustaining a demurrer to evidence works a final disposition of 
the case, the court does not err in overruling such a demurrer 
wherever there is testimony which, although weak and inconclusive, 
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fairly tends to prove every material fact, and is sufficient to justfy a 
court in overruling a motion to set aside a verdict based thereon. 
Kansas Pacific R. W. Co. vs. Couse, 17 Kan., 571. And if from the 
evidence a jury might infer that the plaintiff's action should be sus- 
tained, the demurrer should be overruled and the plaintiff should 
have judgment. Wright, Ad’m., vs. Julian, et al., 4 Ind. Law Mag., 
35; L.S. & M.S. R. W. Co. vs. Foster, 3 Ind. Law Mag., 196. 

Keeping in view, and applying to this case, so far as they are ap- 
plicable, the rules to which we have referred, we will briefly present 
the facts in the case. 

It appears by the evidence that the assured was, for many years 
before and at the time of his death, a dry-goods merchant in the 
city of Terre Haute, Indiana. He died at Grand Haven, Mich., on 
the 18th day of August, 1877, of chronic inflammation of the stom- 
ach, with which he had been afflicted for two or three years immedi- 
ately preceding his death. The policy of insurance referred to in 
the complaint, was issued to him by the appellee on the 2d day of 
August, 1865, upon which he paid to the appellee each year there- 
after until his death, covering a period of twelve years, the annual 
premiums thereon as they became due and payable, amounting in 
all to $4,680.80. No evidence was introduced even tending to prove 
that any misrepresentations were made by him in his application or 
otherwise, to secure the issuing of the policy, or, that he in any 
manner after its issue, violated any of its conditions. He was about 
forty-three years old at the time of his death. By the provisions of 
his will he appointed his father, Lucius Ryce, now deceased, the ex- 
ecutor thereof, and he after first qualifying as such executor, fur- 
nished appellee with the proof required by the policy as to the 
time, place, and cause of the death of the assured. 

About the 19th day of October, 1877, the appellee sent an agent 
to Terre Haute, Indiana, where the executor resided, to adjust the 
claim, and, for that purpose, the agent called several times upon the 
executor, and had interviews with him in relation to its adjustment. 
The only evidence as to what transpired between them, at these 
interviews, was rendered by the executor, who stated, that the agent 
informed him that the policy was not “ worth a cent ;” that he had 
been to Grand Haven, Michigan, where the assured died, and dis- 
covered “something” that “was fatal to the policy,” and had 
secured sufficient evidence “ to defeat the policy,” and that the com- 
pany would not pay the claim, but would contest the same. After 
the agent had impressed the executor with the belief that the 
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company would not pay the claim, and that the company could, and 
would, defeat its collection, he stated to the executor that he 
thought it would be right for the company to pay the sum that the 
assured had paid to the company, with interest thereon, and, after 
computing the amount thereof, he offered to pay the same in full 
payment of the claim, which offer the executor accepted, and sur- 
rendered the policy. He also testified that at the time these inter- 
views occurred, and the settlement was made, he was, “in great 
distress of mind,” and “ was hardly fit to do business,” and “ did not 
know what he ought to do,” and that debts were troubling him, 
which he wanted to pay, but could not, and that he “had sacrificed 
everything he had of his own to pay the debts,” and that he had 
been induced to accept the offer of settlement by reason of the 
representations that were made by the agent. 

The facts to which the executor testified,«above set forth, were not 
disputed, nor was his evidence in conflict with, or impaired by, any 
other evidence rendered in the cause, but, on the contrary, was 
strongly supported and corroborated, in many of its essential 
features by other evidence. A number of prominent business men 
of the city of Terre Haute, Indiana, who were personally an1 
intimately acquainted with him, and had been for many years, 
testified that from the time of the death of his son, and for months 
afterwards, embracing the time when the settlement occurred, he 
appeared to be in great mental distress, caused by the death of his 
son, and his own financial embarrassments, as the surety of his son. 
His liabilities as such surety, amounted to about $80,000, and to pay 
them he sacrificed all of his property. He was about seventy-three 
years old at the time of the settlement, and was then very feeble 
in body and mind. It was admitted on the trial that at the time of 
the settlement, the policy, and its accumulations, by way of dividends, 
amounted, in all, to $12,078. 

The amount that was paid by the appellee, under said settlement, 
was $7,136.08, which was $4,941.92 less than the amount that was 
due on the policy. 

The representations so made by the agent of the appellee were 
false, and, we think, fraudulently made by him to induce the settle- 
ment. The question presented to us by these facts is, whether the 
law will permit the appellee, under a settlement procured by such 
means, to withhold the payment of the balance that was confessedly 
due to the plaintiff, as such executor, on the policy, and thereby 
enable the appellee to secure and enjoy the fruits of the fraud that 
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was committed by its agent, in inducing by false and fraudulent 
representations, an aged man, whose mental faculties were impaired 
and shattered by age and financial disasters, and whose heart was 
sorely afflicted by domestic calamities, rendering him helpless to 
resist the influence of the cunning arts that were practiced upon 
him by the wily and unscrupulous agent, to enter into a contract 
that was, in its terms, grossly unjust to the estate which he repre- 
sented. We think not. The law is strong, and protects the weak 
and helpless against such machinations, and, being just, defeats 
their consummation. The evidence sustained the averments in the 
first and second paragraphs of the complaint, and the court should 
have rendered judgment thereon in favor of the appellant. The 
fact that the money received by the executor was paid to him by the 
appellee a few days before the time that he could have legaily 
demanded, and, by suit, enforced its payment, is of no consequence, 
as it does not appear, by the evidence that its payment, before 
maturity, was the consideration, in whole or in part, for the settle- 
ment of the claim. It is unnecessary to consider or determine the 
question presented by the appellee as to the power of the executor, 
under the provisions of the will, to adjust and settle the claims, with- 
out first applying to the court for an order authorizing and empow- 
ering him to do so, as the fraud that was practiced by the appellee, 
through its agent, vitiated and destroyed the legality of the settle- 
tlement that was made. 

The appellee insists that the court erred in overruling the de- 
murrers to the several paragraphs of the complaint. We think that 
the first and second paragraphs were sufficient. The third was in- 
sufficient, because it was founded on the policy of insurance, and 
failed to make the policy, or a copy thereof, a part of the pleading, 
or, by proper averments, show a sufficient excuse for not doing so. 
The appellant seeks to avoid the effect of the erroneous ruling of the 
court in overruling the demurrer to this paragraph of the complaint, 
by asserting that the objection thereto, if well taken, was waived, or 
abandoned by the appelle, in demurring to the evidence, and that 
he is precluded thereby from now assailing, in this court, on appeal, 
the sufticiency of the complaint. 

This question has been considered and determined by the Supreme 
Court of the United States, in United States Bank vs. Smith, 11 
Wheaton 171 (24 U.S. R., 171), where it was correctly, we think, 
said: “It is alleged, however, on the part of the plaintiffs, that this 
court cannot look beyond the demurrer to the evidence, and inquire 
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into defects in the declaration. The position cannot be sustained. 
The doctrine of the King’s Bench in England, in the case of Cort 
vs. Berkbeck, 1 Doug., 208, that, upon a demurrer to evidence, the 
party cannot take advantage of any objection to the pleadings, does 
not apply. By a demurrer to the evidence, the court in which the 
cause is tried, is substituted in place of the jury, and the only ques- 
tion is, whether the evidence be sufficient to maintain the issue. And 
the judgment of the court upon such evidence will stand in the place 
of the verdict of the jury, and after that the defendant may take 
advantage of the defects in the declaration, by motion in arrest of 
judgment, or by writ of error. But the present case, being brought 
here on writ of error, the whole record is under the consideration of 
the court, and the defendant having the judgment of the court be- 
low in his favor, may avail himself of any defects in the declaration 
that are not deemed cured by the verdict.” This decision is in har- 
mony with the views recently expressed by this court in Bish vs. Van 
Cannon, 94 Ind., 263, where it was said: “But upon appeal we see 
no good reason why the demurrer to the evidence should waive the 
demurrer to the complaint; by the demurrer to the complaint being 
overruled, the defendant was compelled to take issue upon the com- 
plaint as it was, and submit to atrial. A demurrer to evidence is 
only one of the modes of trial and only tests the sufficiency of the 
evidence.” 

It 1s true that the question was not decided by this court in the 
case last cited, but we now hold that a party who demurs to the evi- 
dence, is not thereby precluded from afterwards presenting to this 
court on appeal, questions arising upon the pleadings, which he may 
have properly reserved in the court below, or from assailing by 
motion in arrest of judgment, or assignment of error in this court, 
the sufficiency of the complaint the same as if no such demurrer had 
been filed, as objections to the pleadings in an action are to be 
deemed as waived in demurring to the evidence. 

Although the court below erred in overruling the demurrers to the 
third paragraph of the complaint, it was a harmless error, as the evi- 
dence in the cause fully and clearly sustained the first and second 
paragraphs of the complaint, which were sufficient, and under which 
the evidence was evidently introduced. It was the duty of the court 
below to have applied the evidence to those paragraphs, and rendered 
judgment thereon alone, in favor of the appellant. 

See Stolle vs. Aitna Fire & Marine Ins. Co., 10 W. Va., 546, which 
was an action like this, on a policy of insurance. The complaint con- 
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sisted of two paragraphs, to which demurrers were overruled, and 
thereupon issues were formed thereon, and tried by the court. 

A demurrer to the plaintiff's evidence was filed and overruled, and 
judgment rendered in favor of the plaintiff. On appeal to the 
supreme court, the judgment was affirmed, although it was held that 
the court belowed erred in overruling the demurrer to the first para- 
graph of the complaint. The court said: “The evidence then sus- 
tuining the plaintiffs case, as set forth in the second or general count, 
the court properly entered up the judgment for the plaintiff, and it 
should not be set aside because the first count was defective and the 
demurrer to it ought to have been sustained. For, though the court 
erred in overruling this demurrer to the first count, and would also 
have erred in rejecting the special plea (answer) had it been in 
proper form, yet these errors of the court have resulted in no injury 
to the defendant; there being a demurrer to the evidence, the court 
sees the whole case, and being of opinion that the evidence received 
by the court was all properly received upon the issues joined on the 
second count, and this second count being sustained by the evidence, 
finds no error injurious to the defendants.” 

If the court below in this case had so performed its duty, it would 
have appeared, affirmatively, by the record that no judgment was 
rendered in favor of the plaintiff on the third paragraph of his com- 
plaint, and in the face of such a record the appellee would have been 
precluded from assailing in this court the correctness of the ruling 
of the court below in overruling the demurrer thereto, as the ruling, 
if erroneous, would have been regarded and treated under the well- 
settled practice of this court, as a harmless error, of which the ap- 
pellee could not complain. See Johnson vs. Ramsay, 91 Ind., 89 ; 
Busk, Pr., 284 ; 1 Work’s Pr., sec. 528 ; McComas vs. Haas, 93 Ind., 
276; The State ete. vs. Julian, 93 Ind., 292, and the cases there 
cited. Bartlette vs. Pittsburgh etc. R. W. Co., 94 Ind., 281 ; Louis- 
ville ete. R. W. Co. vs. Davis, 94 Ind., 601. 

The court below having failed to so apply the evidence, it became 
necessary for us to examine and consider it with reference to those 
paragraphs of the complaint which we have done, and find that it is 
amply sufficient to sustain them, and, therefore, we think that the 
court erred in sustaining the demurrer to the evidence, and, for the 
error so committed, the judgment ought to be reversed. 

It is insisted by the appellee that the court erred in overruling the 
motion to strike out parts of the complaint. If any error was com- 
mitted by the court in its ruling, it is not an available one. 





1885.] McLean, Adm’r, vs. Equitable Life Ass’e Society. 277 


As stated by this court in Rome, Assignee, vs Major etal., 92 Ind., 
206: “It will suffice to say that under repeated decisions of this 
court, even if the ruling were erroneous, it would not constitute an 
available error for the reversal of the judgment. The motion to 
strike out is based upon the theory that the objectionablé matter in 
the pleading is mere surplusage, and where the motion is overruled 
the effect of the ruling is, at most, to leave surplusage in the record, 
which will not vitiate the pleading if it is otherwise good.” 

See to same effect, Lorey et al. vs. Bond et al., 94 Ind., 67. Nor 
was the ruling properly reserved for our review, as it was not em- 
bodied as it should have been, in a bill of exceptions. 

The following recital appears in the record at the conclusion of 
the evidence : “It is at this point agreed by and between the par- 
ties that at the time when the receipt was made the policy and its 
accumulations amounted to $12,078.” 

The receipt was executed on the 19th day of October, 1877, and 
the sum paid by the appellees on the policy was $7,136.08, being 
$4,941.92 less than the sum that was due thereon. 


Per Curiam. 
The judgment of the court below is reversed at the costs of the 
appellee, and the cause is remanded with instructions to the court 
to overrule the demurrer to the evidence, and render judgment in 
favor of the appellant on the first and second paragraphs of the 
complaint, for $4,941.92, with six per cent interest thereon from the 
19th day of October, 1877, with costs. 
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Suit on insurance policy issued on goods, wares, merchandise, produce and 
other property owned or held in trust or on commission, or sold and not 
delivered, by the insured, at certain designated places. The property de- 
stroyed was cotton purchased by K. with funds belonging to the insured, 
under an agreement that when K. sold the cotton he was to pay the 
insured the money, and if shipped, the bills of lading were to be taken in 
the insured’s name or assigned to it. The cotton was not in any place des- 
ignated by the policy. 

Held, A demurrer was correctly sustained to the petition setting up these facts, 
as it furnished no good cause of action. 

An insurance policy must be construed according to its terms and the evident 
intent of the parties to be gathered from the language used. The court 
cannot extend the risk beyond that fairly within the terms of the policy. 

Custom or course of dealing between parties, like other extraneous facts or 
circumstances, may sometimes be looked to in order to interpret what is 
doubtful, but not to contradict that which is plain. 

Although a custom or usage be inconsistent with the printed conditions of the 
policy, it may nevertheless be shown, not to alter or vary the contract, but 
to show that such conditions were waived. 
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ity, may, by his acts, and sometimes by his failure to act when he should 
do so, dispense with conditions or waive forfeitures, and thus bind the 
company. But such cannot be done in cases like this, where the power of 
the agent is defined and limited in the policy of which the insured must 
take notice. 
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Statement. 

In October, 1882, appellee issued to Patrick, McMillan & Co. an 
open policy of insurance, for the purpose of insuring against loss or 
damage by fire such property as might be entered by appellee’s 
agent in a book attached to the policy. 

This policy was, with the consent of appellee, assigned in October, 
1883, to appellaxt. Appellee received, first, from Patrick, McMillan 
& Co., and afterward from appellant, a great number of premiums 
under said policy, and made a corresponding number of entries in 
the book attached to the policy. Among the entries made in the 
book was that of November 1, 1883, whereby appellant claimed to 
be insure1 from November 1, 1883, to November 6, 1883, to the 
amount of $6,000 on certain cotton specified in the entry. This cot- 
ton having been destroyed by fire on the fifth day of November, 
1883, appellant sued appellee in the district court of Ellis County, 
making the above-mentioned policy the basis of the suit, setting up 
its issuance to Patrick, McMillan & Co., its assignment to appellant, 
the entry of November 1 in the book attached to the policy, the de- 
struction by fire of the cotton specified in the entry, and various 
matters. 

To appellant’s first amended original petition appellee presented 
demurrers, general and special ; and these having been sustained by 
the court, and appellant declining to amend, a final judgment was 
entered against appellant, dismissing the amended petition, and 
awarding costs to appellee. From this judgment sustaining the de- 
murrers of appellee and dismissing appellant’s cause of action, ap- 
pellant prosecutes an appeal. 

The part of the policy which sets forth particularly the character 
and limitations of the contract, the character of the property in- 
sured, the relation of the assured to the property. its locality etc., 
reads :— 

* Whereas Patrick, McMillan & Co. have paid as per indorsement, 
the sum of -- dollars to the Lancashire Insurance Company, for 
insuring from loss or damage by fire the property hereinafter de- 
scribed, not exceeding the sum specified on each article, viz: on 
goods, wares, merchandise, produce, or other property, * * * 
their own, or held by them in trust or on commission, or sold but 
not delivered, as shall be specified and indorsed in the book at- 
tached by this company or its legally authorized and commissioned 
agents, and for such amounts in such storehouses and places, and at 
such rates of premium as shall be approved and indorsed in book 
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attached hereto by one of the officers of this company, or its legally 
authorized and commissioned agents at Waxahachie, Texas. No en- 
try to be binding on this company until countersigned by the duly 
authorized and commissioned agents of this company; * * * 
The said Lancashire Insurance Company hereby agree to make 
good unto the said assured, their executors, administrators, and as- 
signs, all such immediate loss or damage, not exceeding in amount 
the sum or sums insured, as above specified, nor the interest of the 
assured in the property, except as herein provided, as shall happen 
by fire to the property so specified and located, but not otherwise or 
elsewhere, from the fourteenth day of October, 1882, at 12 o’clock at 
noon, until revoked.’ 

The plaintiff first alleged that the cotton destroyed was its own. 
It then alleged tha‘, if not its own, the cotton was held by it in trust, 
as follows: If the cotton was not its own, or held by it in trust, that 
“said policy and said entry (No. 12) in said book covered and in- 
sured, and was intended to cover and insure, all cotton at and be- 
tween said dates on, and to be placed on, said yard, purchased by 
one 8S. W. King, and paid for with funds of plaintiff in pursuance of 
an agreement and understanding between plaintiff and said King ; 
that the cotton so purchased and paid for should secure and stand 
bound for said money ; that the proceeds of such cotton, when 
sold, should go and be paid to plaintiff; that the bills of lading for 
such cotton when shipped off for sale, should be issued in the 
name of, or be assigned to, plaintiff ; the said agreement being that 
plaintiff should, in effect, be the owner of said cotton, and being 
made to the end that the funds of plaintiff used in the purchase of 
the same, might be repaid and made good to plaintiff out of the pro- 
ceeds of said cotton.” 

Plaintiff further set up that the defendant was estopped to deny 
that it was the owner of the cotton ; for that, at the date of the en- 
try (No. 12) and long before, it knew all about the arrangement be- 
tween plaintiff and King in the purchase of cotton, and with like 
knowledge had previously taken similar risks on cotton so purchased 
by King with funds of plaintiff, and received the premiums therefor, 
thus inducing plaintiff to believe that the cotton so purchased came 
within the terms of the policy ; and that but for these facts plaintiff 
would have taken out another policy, ete. 

Appellee filed a general demurrer and the following special ex- 
ceptions, which being sustained, and appellant declining to amend, 
the cause was dismissed—to wit :— 
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1. “That a recovery was sought upon an alleged intent of the 
parties to the contract sued on different from the plain meaning of 
the words of the cortract. 

2. “ That it was sought to form a basis for the introduction of 
parol evidence to vary the meaning of the plain terms of a written 
contract. 


3. “That the allegations of usage and custom were insufficient to 
estop defendant from insisting ona construction of the contract sued 
on according to the plain meaning of its language. 


4. “Thet no such case of misrepresentation, fraud, accident, or 
mistake, as would warrant a departure from the plain meaning of 
the terms of the contract sued on, was stated. 


* * * * * 
». “That the interest of appellant in the cotton intended to be 
insured by said entry No. 12 was not covered by the terms of the 
policy. 


* 


8. “That S. W. King was no party to the contract sued on, had 
no assignable interest therein, and appellant could claim nothing as 
his assignee.” 


Detany, J., adopted. 


Notwithstanding the length ‘of the pleadings and the number of 
assignments of error, the questions to be determined in this case are 
very few. 

The policy was originally issued to Patrick, McMillan & Co., and 
by them transferred to the plaintiff with the consent of the insurance 
company. Under this policy, goods, wares, and merchandise might 
be insured ; but only under certain circumstances. By the written 
terms of the policy the assured must sustain certain definite rela- 
tions to the property. It must be its own property, or held by it in 
trust or on commission, or sold but not delivered. It must also be 
at the place specified in the entry which, by the terms of the con- 
tract, was to be made in the book accompanying the policy. 

It is easy to see why the plaintiff in its pleadings did not rest 
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content with the allegation that the property destroyed was its own, 
or was held by it in trust. In either case the petition would have 
been good upon demurrer, because it would have stated a case 
which came full within the terms of the policy. But as the proof 
might not have sustained such allegations, it was necessary to set 
out the real condition of the property which was destroyed, and for 
the loss of which plaintiff sought a recovery. And thus it appears 
that the property destroyed did not belong to the plaittiff, and was 
not held by it in any of the capacities mentioned in the policy. It 
belonged to one King. He had bought it with funds advanced by 
the plaintiff upon an agreement that when it was sold he was to re- 
turn the money. This was a personal trust reposed by the plaintiff 
in King. There seems to have been a further agreement between 
them, that if the cotton was shipped, the bills of lading should be 
taken in the name of, or be transferred to, the plaintiff. 

In the event of a shipment, the bills of lading being taken in the 
name of the plaintiff or transferred to it, would have passed to it 
the legal title. Still the property would not then have been covered 
by the policy, because it would have been thus removed from the 
place, and the only place at which the risk would attach. 

The language of the policy is plain and unambiguous. There is 
no room for construction ; and the defendant has a right to insist 
upon the letter of the contract as it was made. Innumerable au- 
thorities might be cited to sustain this elementary rule; and we refer 
to one, only to show how strictly the courts have enforced it in in- 
surance cases. 

“The policy,” says Mr. Wood in his work on Insurance, “ must be 
construed according to its terms and the evident intent of the par- 
ties, to be gathered from the languave used, and the court cannot 
extend the risk beyond what is fairly within the terms of the policy.” 
[Sec. 67, p. 157.) And he gives as an example the following case 
lately decided in England: “A time policy against fire was effected 
ona steamship. The policy described it as then ‘lying in the Vic- 
toria docks,’ but gave ‘liberty to go into dry dock, and light the 
boiler fires once or twice during the currency of the policy.’ The 
only dry dock into which the ship could go was Lungley’s dock, 
some distance up the river. To go there it was necessary to remove 
the paddle wheels. They were removed in the Victoria docks, and 
the ship was then towed up to Lungley’s dock. The necessary re- 
pairs there having been completed, the ship was brought out and 
moored in the river, preparatory to replacing the paddle wheels. ‘ This 





1885. | Furst National Bank vs. Lancashire Ins. Co. 283 


-operation could have been perfectly performed in the Victoria docks, 
but it was found that in such case it was customary, as the more 
economical course, to replace the paddle wheels while the ship lay in 
the river. Before the wheels had been replaced the ship was burnt. 
The court held that the policy covered the ship while in the Victoria 
docks, and while passing from them to the dry dock, and while re- 
turning directly from the dry dock to the Victoria docks ; but did 
not cover the vessel while moored in the river for a collateral pur- 
pose.” 

One of the judges said : “To construe the policy as allowing the 
vessel to remain in the river while the paddle wheels were replaced, 
would be to add a new condition to the policy, which cannot be 
done.” [See also Home Ins. Co. vs. Warehouse Co., 3 Otto, 527. ] 

We may admit that the plaintiff had an insurable interest in the 
property, and might have taken out a policy to protect that interest, 
but it was no such an interest as was protected by this policy. 

There is only one other question. Appellant insists that although 
the policy, if strictly construed, might not cover the property in 
question, still by its course of dealing with the plaintiff, it is pre- 
cluded from adhering to the strict letter of the contract, and has 
committed itself to a more liberal interpretation which would cover 
the interest of appellant in the property. To this end, it is set forth 
in the petition that the defendant took the present risk with full 
knowledge of the nature of plaintiff's interest in the cotton ; that af- 
ter this, it had taken a number of risks on cotton bought by King 
with the money of plaintiff, just as this had been, and had received 
the premiums with full knowledge of all the facts, and had thus in- 
duced the plaintiff to believe that the terms of the policy would cover 
and protect the interest of plaintiff in the cotton. 

To this we may reply, that custom or the course of dealing between 
parties, like other extraneous facts, may sometimes be looked to in 
order to interpret what is doubtful, but not to contradict what is 
plain. [Wood on Ins, sec. 501, pp. 848-9.] 

The author remarks in the section just quoted, that although a 
custom or usage be inconsistent with the printed conditions of a pol- 
icy, it may nevertheless be shown, not to alter or vary the conditions, 
but to show that such conditions were waived. 

It is well settled that the agent of an insurance company, keeping 
within the limits of his authority, may, by his acts, and sometimes 
by his failure to act when he ought to have done so, dispense with 
conditions or waive forfeitures, and thus bind the company. And 





284 Keport of Decisions. | April, 


we think that most of the cases cited by counsel for appellant will 
fall within that class. Among them is the case of the Crescent Ins. 
Co. vs. Griffin et al. [1 Texas Law Review, 326. ] 

There the policy contained a provision to the effect that “if the 
assured shall have, or shall hereafter make, any other insurance on 
the property hereby insured, or any part thereof, without the consent 
of this company written hereon, * ? * then, and in 
every such case, this policy shall be void.” As a matter of fact other 
insurance was obtained upon the property, and the agent of the 
company was informed of the fact. It was his duty to indorse the 
consent upon the policy, or to see that it was done, but he failed to 
do this, and with full knowledge of the facts, took other risks upon 
the same property in other companies which he also represented. 
It was held that the condition was waived. 

The difference between that class of cases and the one before us 
is, that in this case the written language of the policy defined and 
limited the power of the agent. He could not bind the company by 
taking risks on any property, unless that property was owned by 
the plaintiff, or held by it in trust, or on commission, or had been 
sold by it and not delivered. The plaintiff was bound to take notice 
of that limitation, and if it went beyond it in its dealings with the 
agent, it did so at its peril. 


The judgment is affirmed. 





1885. ] Durham vs. Fire & Marine Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF OREGON. 


DURHAM 
vs, 


FIRE & MARINE INS. CO.* 


In a suit to reform a written instrument, it must be shown that the mistake is 
mutual ; and therefore it must appear from the allegations of the bill, 
what the agreement of the parties was, and wherein the writing fails to 
embody it. 

A bill brought to reform a policy of insurance, stated that the several owners 
of a certain warehouse, applied to the defendant for insurance against fire 
on their interests in said property, with loss, if any, payable to one of them; 
and that ‘‘thereupon” the defendant issued its policy on the interest of 
that one alone, instead of all: Held, On demurrer to the bill for want of 
equity, that it did not appear that the defendant ever agreed to insure the 
interest of but the one of the owners, and therefore it was not shown that 
the mistake was mutual. 


Suit to reform a policy of insurance. The opinion states the facts. 


Grorce H. Wiiuams, for Plaintiff, and the latter in propria persona. 
Paut R. Deapy, for Defendant. 


Derapy, J. 
This suit is brought to reform a policy of insurance issued by the 
defendant on July 31, 1883, whereby it undertook to indemnify Theo. 
Liebe against loss by fire, for the period of one year from the date 
thereof, of his interest, not exceeding four thousand dollars in value, 
in a two-story, frame building, then in course of construction, and to 
be occupied as a grain warehouse, and known as the “ Dayton Mills 


* Decision rendered, December 31, 1884. From West Coast Reporter. 
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warehouse,” in Dayton, Oregon, for the premium of one hundred 
dollars in hand paid. 

The bill alleges that on the day the policy was issued and prior 
thereto, William Burnell, Theo. H. Liebe, E. S. Larsen, Elizabeth 
Crane, and A. A. Crane were the owners of a certain parcel of rea! 
property, on which was situated a grist mill and the warehouse in 
question; that on said day, said Burnell, “on behalf of himself and 
co-owners, composing said Dayton Flouring Mills Company,” applied 
to the agent of the defendant at Portland, for insurance “ on a ware- 
house, then in process of construction by said company on their said 
lands,” with loss, if any, payable to said Liebe; that thereupon “ in 
consideration of the payment by the said insured” of the premium, 
the defendant by its agent issued the policy in question and “thereby 
undertook to insure the said Dayton Flouring Mills Company against 
loss or damage by fire, to the amount of four thousand dollars upon 
said warehouse;” that “by some oversight, misapprehension or mis- 
take” on the part of the agent of the defendant, said policy was 
issued in the name of said Liebe, who in fact only owned one-fourth 
interest therein, instead of that of the Dayton Flouring Mills Com- 
pany; and that the agent of the defendant “well knew the parties 
who composed the said Dayton Flouring Mills Company and well 
knew the said company and parties, instead of Liebe, qwned said 
property.” 

It also appears from the bill that on November 27, 1883, the per- 
sons composing the said company, conveyed said property to the 
plaintiff, on December 3, 1883, with the consent of the defendant, 
“sold, assigned and conveyed ” to the plaintiff “their interest in the 
said land and warehouse, and the said policy of insurance;” and that 
on January 17, 1884, said warehouse was totallv destroyed by fire. 

The insurance company declined to pay any more on the policy 
than the value of Liebe’s interest in the property, claiming that by 
its terms they only agreed to indemnify the assured for the loss or 
injury to such interest therein, to wit: one-fourth of the same. 

The defendant demurs to the bill for want of equity, because(1) it 
does not appear that the alleged mistake was mutual; and (2) either 
the plaintiff took the assignment without knowledge of the alleged 
mistake, and therefore has all he bargained for or expected—a policy 
on Liebe’s interest in the property, whatever that may be—and there 
is no mistake as to the plaintiff, or he took the same with knowledge 
of the mistake and is guilty of laches in not sooner making it known 

_and seeking a correction thereof. 
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Delay in bringing a suit or making a claim to have a written instru- 
ment reformed on the ground that it does not embody the contract 
of the parties, is not a technical bar to such suit, but is only a cir- 
cumstance, tending to show, with more or less force, according to 
the nature of the transaction and the situation of the parties, that the 
piaintiff took the policy with knowledge of its contents and ought to 
be bound by them. But when it clearly appears from the bill, that 
the plaintiff has been guilty of laches, a demurrer thereto for that 
cause will be sustained. 

This suit was brought on September 1, 1884—more than nine 
months after the policy was assigned to the plaintiff, and more than 
seven months after the loss occurred. 

And no claim appears to have been made before this, by either the 
assignee or his assignors, that the instrument did not contain the 
contract of the parties. No excuse is offered for this delay, and 
when this fact is considered in the light of the presumption that the 
plaintiff's assignors took the policy with knowledge of its contents, 
probably it does appear that the parties have been guilty of laches in 
making and asserting the claim that the policy is erroneous. 

But the fact may be otherwise, and I think it best to overrule the 
demurrer on this point, and reserve the question of laches until the 
final hearing. On the first alternative of the latter proposition, there 
has been no argument. It is not denied that the assignment of the 
policy—the subject-matter—to the plaintiff, carried with it the right 
to maintain any suit necessary or proper to establish or enforce the 
the apparent obligation of the defendant. And I am not prepared 
to say that such an assignment did not also carry with it the right 
to maintain a suit to reform the contract, even if the assignee was 
then unaware of the alleged mistake, and took the assignment with- 
out any special reference thereto. This matter is also reserved until 
the final hearing. 

But on the first point the demurrer must be sustained. 

A party seeking to have an instrument reformed, must show—as 
well by his pleading as in proof—in what the mistake consists, and 
that it is mutual. In other words, it must appear that the contract, 
as reduced to writing, does not contain what both parties intended 
it should. And to this end, it must be shown in what they did agree. 
A mistake in a contract, resulting from the misunderstanding of the 
parties, is not a ground for reforming it, although it may be for re- 
scinding it. When each party is laboring under a misapprehension 
as to the purpose or intent of the other, their minds do not meet, 
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and there is no contract to reform: Hearne vs. Marine Ins. Co., 20 
Wall., 490; Brugger vs. State Invest. Co., 5 Saw., 310; Wood on Ins 
505. 

The bill in this case does not allege that there was any express agree- 
ment between the parties on the subject of insuring this property. 
It is only stated that Burnell, for himself and co-owners, applied for 
insurance on the warehouse, with loss payable to Liebe. It is not 
even explicitly stated whose interest in the property Burnell applied 
for insurance on, or that he then disclosed the names of any of the 
owners except that of Liebe. But there is no sort of showing that 
the defendant accepted Burnell’s application or agreed to insure the 
interest of any one in the warehouse. The allegation goes no farther 
than this—that “thereupon ” the defendant issued a policy on the 
interest of Liebe in the property. But as what the defendant did is 
the only circumstance tending to show that it agreed to do anything, 
there is nothing to show that it agreed to do more than it did do— 
issue a policy on Liebe’s interest in the property. 

It is true that the bill alleges that the defendant, in issuing the 
policy, “thereby undertook to insure the Dayton Flouring Mills 
Company against loss or damage by fire, to the amount of four thou- 
sand dollars upon said warehouse,” but that by some “ misapprehen- 
sion” of the defendant, said policy was issued in the name of Liebe 
instead of said company. 

But a reference to the policy, which is made a part of the bill, 
shows that all the defendant undertook “thereby” to do, was to in- 
sure Liebe’s interest in the property. What other interest, if any, 
the defendant may have agreed to insure by this policy, does not 
appear. The plaintiff seeks to have the policy reformed, so as to cover 
the interest of each of the joint owners of the property, and to entitle 
himself to this relief, he must show, by clear and explicit statement 
in his bill, that there was an agreement between the parties to that 
effect. And, in this connection, it may be well to suggest, that upon 
this matter the language of the bill is uncertain and inartificial. 

Insurance is a contract with the owner of property or some interest 
therein to indemnify him against loss or damage by fire. Colloqui- 
ally speaking, it is effected in his “name;” but in contemplation of 
law it is effected on his interest in the property, and cannot, there- 
fore, be effected in the “name” of any one else. It may be done for 
the benefit of such owner or any third person whom he may desig- 
nate. 

The “ Dayton Flouring Mills Company ” is not the “ name ” of any 
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person, either natural or artificial. It can have no interest in this 
property, and an insurance in that “name” is an insurance in the 
name of no one. A conveyance to the “ Dayton Flouring Mills Com- 
pany ” would be void for want of a grantee: 1 Wash. R. P., 422; 2 
id., 565. 568; Friedman vs. Goodwin, 1 McA., 149. 

The phrase is a mere arbitrary collocation of words, constituting a 
style or firm name, or sign, under which natural persons associated 
together as partners may do business. 

But waiving this matter, and assuming that an application was 
duly made by or on behalf of the individual owners of the warehouse 
to insure their interests therein, it does not appear from the bill that 
the defendant ever agreed to insure such interests and issue a policy 
accordingly, but only that the defendant thereupon issued a policy 
covering the interest of Liebe alone. That this was the result of a 
mistake or misapprehension on the part of the defendant may be 
true, but for aught that appears, and so far as does appear, such 
mistake or misapprehension may have arisen from the fact that the 
defendants did not wholly accept or correctly apprehend the applica- 
tion of Burnell, rather than that it erred in reducing the contract to 
writing. And, if so, there was no mutual mistake in the matter. The 


minds of the parties never met on the proposition contained in the 
application. They made no contract other than the one which is im- 
plied in the issuing by the one and the acceptance by the other of 
the policy on the interest of Liebe alone. . 


The demurrer is sustained. 





Report of Decisions. (April, 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Louisville Chancery Court. 


VAN BIBBER’S Apw’r, Ere. 
vs. 


VAN BIBBER.* 


A took out a policy in a benevolent insurance company, in which he designated 
his brother as the beneficiary. The brother died before A, Held, That 
upon A’s death, the proceeds of the policy were not payable to the brother’s 
personal representative or distributees, but to the widow of A. 


B. W. Dux, Jno. B. Baskin, for Appellant. 
Warp & McAres, for Appellee. 


Hott, J. 

On November 5, 1879, O. Van Bibber became a member of the 
corporation known as the “ Presbyterian Mutual Assurance Fund.” 

His application for membership directed that the “sum due at my 
death I desire to be paid to my brother, Harvey Van Bibber;” while 
the certificate of membership provided that the benefit, if not ex- 
ceeding $2,000, should, upon his death and the surrender of the cer- 
tificate, be paid “to such person or persons as he may designate by 
will or upon the books of this corporation.” 

By an entry upon the company’s books also, Harvey Van Bibber 
was designated as the beneficiary. He died on March 7, 1880. 

On March 11, 1880, O. Van Bibber, by letter, requested the com- 
pany to enter his wife’s name upon its books as the beneficiary, and 
it did so, and furnished him a certificate of the fact. He died on 
May 26, 1880, intestate and childless. 


* Opinion filed, December 11, 1884. From Kentucky Law Reporter. 





1885. ] Van Bibber’s Adm’r vs. Van Bibber. 291 


The benefit is now claimed by his widow, E. L. Van Bibber, by the 
administrator of Harvey Van Bibber, and also by his sisters, he hav- 
ing died unmarried and intestate. 

The said administrator also seeks, in the event he is not entitled to 
the entire fund, to recover so much of it as will pay what he alleges 
was owing his intestate by O. Van Bibber, upon the ground that 
the insurance had been effected to secure it and was in pledge for it. 

The 4th section of the company’s charter provides, “the object of 
this corporation is to create and provide a beneficiary fund for the 
families or relations of deceased members, or for the benefit of mem- 
bers in sickness.” 

The 6th section says:— 


“Upon the decease of any member of this association, the fund to 
which his family is entitled, shall be paid as may be designated in 
the application for membership; this being changed by death, or 
otherwise impossible, it shall go, 

First—to the widow and infant children. 

Second—to his mother and sisters. 

Third—to his father and brothers. 

Fourth—to his grandchildren. 

Fifth—to his legal heirs. 


Section 7. “The fund due deceased members shall not be subject 
to the claims of creditors, and shall not be reached by attachment, 
garnishment, or other process of law, so as to divert from the family 
of such members.” 


The above are all the provisions of the charter that bear upon the 
questions presented by this appeal. 

A beneficiary uncer an insurance policy, must have an insurable 
interest in the life of the insured. It is well settled, however, that a 
creditor has such an interest in the life of the debtor, while upon the 
other hand, a mere wager policy is void: Bliss on L. Ins., sec. 27; 
Conn. M. L. Ins. Co. vs. Schaefer, 94 U. S., 457. 

In this instance, however, there was no power to insure for the 
benefit of a creditor, or to pledge the policy to secure a debt. 

The 7th section, supra, forbids it. The legislature created the cor- 
poration for purely benevolent purposes. The object in view was 
the benefit of the family of the deceased member, and it would be 
defeated if the insurance fund were liable for the debts of the in- 
sured. 
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It would be idle to permit a pledge of the policy when the contract 
could not be enforced, or to give a right und withhold the remedy: 
Ky. Masonic Mut. L. Ins. Co. vs. William’s Adm’r, 13 Bush, 489. 

It is, however, really unnecessary to discuss this question; or 
whether any debt was in fact owing or enforceable, or any pledge 
attempted; or whether the lower court ruled correctly upon the 
exceptions to the testimony, owing to the conclusion we have reached 
upon another question which is in advance, and is decisive of the 
case. 

It is a general rule as to an ordinary life insurance policy, that 
the person originally designated in it as the beneficiary, is entitled 
to the benefit; that the right to it vests in him the moment it is 
issued, and that neither the insured or the insurer can change it to 
the detriment of this third party. 

This rule applies to policies issued by mutual benefit associations, 
and must govern in this instance, unless the charter provides differ- 
ently. 

The certificate of membership constitutes the contract; but it is 
to be construed and governed by the company’s charter. 

In fact, it may be said that the charter is a part of the contract; 
and if it declares who in a certain event shall be the beneficiary, the 
parties cannot alter this legislative direction, because neither the 
company or the insured can do anything in violation of it. 

It is necessary to keep in view, that it was certainly the main 
object of the legislature, if indeed it was not its sole one in this in- 
stance, to provide for the member of the company in case of his 
sickness or for his family in the event of his death. 

This intention would therefore be defeated if a stranger could be 
named as the beneficiary, and the fund pass to his representa- 
tives upon his death. 

It is, however, urged that in this instance the beneficiary was a 
brother, and that under the charter the “relations” of members 
might be provided for as well as their “ families.” 

The 6th section of the charter, however, fixes to whom the benefit 
is to be paid. As showing the legislative intent, it first speaks of it 
as “the fund to which his (the member’s) family is entitled.” 

It then provides that it shall be paid as may have been designated 
in the application for membership; but if this be impossible by 
reason of death or otherwise, it must be then paid to the persons and 
in the order as enumerated in the section. The death alluded to is 
certainly that of the designated beneficiary; and the language leads 
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irresistibly to the conclusion that it was intended that in order that 
the beneficiary might take, he must be a living person at the time of 
the death of the insured. 

The words “this being changed by death” certainly mean some- 
thing; and if the benefit goes to the representatives of the decedent, 
who was named as the beneficiary, they were needless, as the fund 
would have so passed without them. 

It is urged, however, that the persons named in said section, who 
take in the event of the death of the beneficiary, are his wife and his 
relations, and not those of the insured. 

It is hardly to be supposed that the law-making power would have 
so carefully enumerated the persons, who were to take in the event 
of the death of the beneficiary, if it was intended that the fund 
should pass to his line; while upon the other hand this is entirely 
natural and reasonable if it was intended that it should go to the 
line of the insured. This conclusion is fortified by the fact that by 
the order of payment named those persons who were first entitled to 
the regard of the insured and who were most likely to need aid were 
first named. 

For instance, the sisters take in preference to the brothers; and 
this particularity would not exist if the fund had to pass to the rep- 
resentatives of the beneficiary, who was not a member of the associa- 
tion. 

The death of the beneticiary “changed” the designation of the 
fund; and then the charter gave it “as a benefit” to those who 
depended for their support upon the life of the member for whose 
benefit the law was enacted. 

The assured had the power to designate a relative and creditor 
as the beneficiary; but as he died before the death of the insured, 
the designation was “ changed by death,” and the fund could not be 
paid as designated in the application for membership; in which 
event it passed to the widow of the party intended by the charter to 
be benefited. 

It is unnecessary to decide whether the insured had the power to 
name another beneficiary after the death of the one named in the 
application for membership, as the one he did name is the same per- 
son who was first entitled to the fund under the company’s charter in 
the event of the, death of the beneficiary named in the certificate o 
membership. 


Judgment affirmed. 





Report of Decisions. 


SUPREME COURT COMMISSION OF OHIO. 


Error to the District of Hamilton County. 


W. A LOWE 
vs. 


UNION CENTRAL LIFE INS. CO. 


The Ohio statutes deprive foreign companies of the right to set up untrue state- 
ments as to age, but leave Ohio companies in full posession of such right. 


D. Tuew Wriaut, and Cuampion & Wituiams, for Plaintiff in Error. 


Premising that this is a suit to recover back premiums already 
paid, and paid under a mistake, and not a suit to recover for a loss 
on the policy, plaintiff in error states four propositions:— 


First. It is not a sufficient defense to show simply that a state- 
ment in the application was incorrect; something more must be 


shown. It must be shown that plaintiff was responsible for that mis- 
take. Hence charge two was asked. 


Second. That, by a fair construction of the policy and application, 
a mere mistake, if plaintiff is responsible for it, does not vitiate the 
contract of insurance, unless it is shown that such mistake was will- 
ful, intentional, or fraudulent; that a simple. honest mistake is not 
fatal to our right of recovery, even if we made it. 

Third. If the policy is void, by reason of mistake in the age of 
applicant, and the mistake was without fraud, the premiums may be 
recovered back. 
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Fourth. The statute prevents the defense herein set up from being 
set up, in a suit for loss on the policy, and it was the duty of the 
company to accept the tendered premiums, and renew the policy. 
Refusing this, we had the right to rescind the contract of insurance, 
and recover the premiums paid. 


Ramsey & Martuews, fur Defendant in Error. 


Apart from the Ohio statute, in that form of contract in which the 
application, although referred to in the policy, is not made a part of 
it, and is not, therefore, a warranty, the law is well settled that the 
statements are thereby made material, and that the innocence of the 
misrepresentation will not prevent the forfeiture: Campbell vs. N. E. 
Ins. Co., 98 Mass., 381; Cheever vs. Ins. Co., 5 Bigelow, 458, and 
cases cited. 

But the statements in this application are express warranties. 

The proviso relied upon does not apply to Ohio companies. 

The act of April 27th, 1872 (69 O. L., 160), contains the first 
appearance of legislation upon the subject in Ohio. That act isa 
general act, relating to all companies doing business in Ohio. Sec- 
tion 32 is as follows:— 

“Sec. 32. All life insurance companies, after having received at least three 
annual premiums, on any policy issued on the life of any person in the State, 
are hereby estopped from defending against any claim arising upon such 
policy by reason of any errors, omissions or misstatements of the assured in 
any application made by such assured on which said policy was issued, except 
as to age or fraud.” 

This section is still in full force. It is reproduced in section 3,626, 
Revised Statutes. 

Section 18 of this act (p. 155), relates entirely to companies “ or- 
ganized by act of Congress, or by or under the laws of any other 
State of the United States.” The section regulates the business ir 
Ohio of such foreign corporations, and prescribes the conditions 
upon which such business may be done. 

Thus the law of 1872 permitted all companies to defend upon the 
ground of misstatement as to “age or fraud,” at any time, and upon 
any misstatement until three annual premiums had been received. 

The act of April 2, 1873 (70 O. L., 97) is entitled: “An act to 
amend section 18 of chapter 2,” of the act April 27th, 1872. It pro- 
vides for the issuance of a certificate of authority to foreign compa- 
nies to do business in this State, etc.; for service of summons by 
mail upon such companies after their withdrawal from the State, etc. ; 
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for the investments which must be made by such companies, and a 
deposit of securities, etc., ete. 

Then follow two provisos: First. That so long as the company re- 
mains solvent, it may collect interest upon such securities. Second. 
“ Provided, that no answer or answers, etc., made by any applicant 
in his or her application for a life policy, shall bar the right to re- 
cover upon any policy issued upon such application,” ete. 

This provision is reproduced in the Revised Statutes as section 
3,625. It was in force at the date of the policy in question, to wit, 
June 15th 1876. 

The act of May 15th, 1878 (75 O. L., 572), also relates entirely to 
foreign companies. It amends section 20 of the act of April 27th, 
1872, and section 18 of that act, as amended May 2d, 1873. 

The intention of the law-maker must be deduced from the whole 
enactment, and the sections must be construed consistently if possible. 
The provisos in section 18 are limitations simply upon the rights of 
foreign companies. If applied to Ohio companies, it would repeal 
section 32: 

That the two sections are absolutely inconsistent, if our construc- 
tion be incorrect, is clear. The act of 1872 permits the defense for 
three years; after three years it is permitted as to age. The act of 
1873 forbids it, ab initio, as to all misstatements. It is clear, not- 
withstanding this fact, that the legislature at all times intended to 
leave section 32 in full force. This is plain, from the fact that the 
act of 1873 is a repeal and amendment of section 18 alone, and the 
act of 1878 amends only sections 18 and 20. And the preservation 
of section 32 in the Revised Statutes removes all doubt upon the 
subject. Hence, it is necessary to construe the act of 1872. 


1. A mere revision will not be held to effect a change in the law, 
unless the intention to make such change is clear: State vs. Comrs. 
Shelby Co., 36 O. S., 326; State vs. Jackson, 36 O. S., 286. 


2. If the Legislature intended to enact section 3,625, as an inde- 
pendent provision upon the subject to which it relates, and it there- 
fore became at the date of the revision applicable to all companies, 
then section 3,626 (assuming the presence of direct inconsistency be- 
tween the two sections) must be construed to be a modification of 
section 3,625, because it occurs later in the statutes. 

The act relates to misstatements and not to warranties, being in 
derogation of common right, it must be strictly construed. 
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The action is not brought on the policy, therefore tke statute does 
not apply. 


By tHe Court. 


The petition charged that by policy dated June 30, 1876, defend- 
ant insured the life of L.’s father for the benefit of L.; that L. had 
duly paid four annual premiums, of $209.46 each, and tendered a 
fifth at proper time and place; that defendant wrongfully refused to 
accept it; that L. thereupon gave notice that he rescinded the con- 
tract and demanded payment of the four premiums and interest, 
which defendant refused to pay. The answer averred that the policy 
contained a stipulation and condition that unless all the statements 
made in the application for the same were true, the said policy 
should be void, and all payment of premiums made thereon should 
be forfeited to the defendant, and the application for the policy con- 
tained a statement that Michael Lowe, the person whose life was 
covered by the terms of said policy, was fifty-eight (58) years of age 
at the date of said policy, when in truth he was several years older 
than the age fixed by said statement. 

There was no reply. The only evidence offered at the trial was 
the policy. After verdict for defendant, L. moved for judgment on 
the pleadings notwithstanding the verdict. This the court refused 
and rendered judgment. 

Held, The last “ proviso” in section 18, chap. 2, of the Insurance 
Act passed April 27, 1872, as amended by the act of April 2, 1873 
(70 O. L., 99), did not repeal section 32 of said chapter and act. (69 
O. L. 160.) The words in the act of 1873, conflicting with said sec- 
tion 32, modified the terms on which the right to do business in 
Ohio was granted to companies of other States. While they deprive 
foreign companies of the right to set up an untrue statement as to 
age, it left section 32 in full force as to Ohio Companies. 


Judgment affirmed. 





Report of Decisions. 


UNITED STATES CIRCUIT COURT, E. D. OF MISSOURI. 


HUNT 
vs. 


MERCANTILE INS. CO.* 


Insurance taken out by a husband in hisown name upon sole and separate 
property of his wife, is to be presumed to have been procured by him as 
her agent and for her benefit. 

Where a company’s policies provide that ‘“‘ any interest in property insured not 
absolute, or that is less than a perfect title, must be especially represented 
to the company and expressed in this policy in writing, otherwise the in- 
surance shall be void,” it is the duty of the agent who makes the contract 
in behalf of the company, if he knows that the property upon which insur- 
ance is desired belongs to the applicant’s wife, to state that fact in the 
policy, and if he fails to do so, the policy will not be invalid on that 
account. 

A husband who has taken out insurance as his wife’s agent upon her property 
jin his own name may sue in his own name for her benefit in case of loss. 
Where a husband insured property in his own name, part of which belonged 
to him and part to his wife, and after a loss a creditor of his obtained judg- 
ment against him and garnished the insurance company and obtained judg- 
ment for the amount of the husband’s loss, held, That the judgment in the 
garnishment proceedings did not estop the husband from suing the com- 

pany in his own name for the amount due his wife. 


Hiram J. Grover, for Plaintiff. 
Krum & Jonss, for Defendant. 


At Law. 


Suit upon a policy of insurance, taken out by the plaintiff in his 
own name, upon a building and contents. The conteuts belonged 
to the plaintiff,-but the building was the sole and separate estate of 


* Decision rendered, November 17, 1884. From Federal Reporter. 
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his wife. Building and contents having been destroyed by fire, this 
suit was brought to recover $500, the amount of insurance upon the 
former. The defendant sets up as matters of defense :— 

(1.) That said building was used at the time it was insured asa 
tobacco manufactory, and was insured as such; that said policy 
provides that if any building therein described should become 
vacant or unoccupied for the purpose indicated in the policy, then 
the policy should become void, unless consent in writing should be 
indorsed by the insurer upon said policy; and that without any 
such consent being given said property was allowed to remain 
vacant and unused for the purposes indicated in the policy for the 
period of thirty days prior to its destruction by fire. (2.) That said 
building was the sole and separate property of plaintiff's wife, and 
that fact not having been expressed in the policy as therein required, 
the policy was on that account void. (3.) That subsequent to said 
loss the Mercantile National Bank had recovered a judgment in this 
court against plaintiff for the sum of $7,469.60, and had execution 
issued, and summoned the defendant herein as garnishee ; that 
defendant duly answered the interrogatories filed in said proceed- 
ings, denying any indebtedness to plaintiff, and aileging in its said 
answer the same facts as defenses for non-indebtedness to the 
plaintiff herein upon said policy as are pleaded in this suit ; that the 
same issues were made up in said garnishment proceedings, on a 
denial of said answer, and the reply to said denial, that are presented 
in this suit, and upon a trial of said issues, the plaintiff herein, being 
a party, cross-examined the witnesses introduced, and that the court 
determined all of said issues in favor of defendant, except as to $500, 
the amount of insurance mentioned in said policy of insurance as 
being upon the personal property described therein, which amount 
of money the court determined to be in the hands of defendant as 
garnishee, and to be due plaintiff; that said sum was paid to said 
bank ; and that, by reason of the premises, the plaintiff herein has 
no further cause of action, because the issues in reference to such 
other claim and demand have all been determined by this court in 
favor of defendant, and are res adjudicata. 

The plaintiff, by his reply, admits that said building belonged to 
his wife, but alleges that the insurance thereon, though taken out in 
his name, was so taken out by him as her authorized agent, and for 
her benefit, and that said insurance company knew that said prop- 
erty belonged to plaintiff's wife, and that he was acting as her agent 
in obtaining said insurance when it issued its policy ; and that it 
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was the duty of said company’s agent, and not of plaintiff, to see to 
the expression of the true ownership of said property in said policy. 

The reply closed with a general denial of the averments of the 
answer not expressly admitted. 

The case was tried by the court without a jury. 

Evidence was introduced at the trial tending to prove that plaintiff 
acted as his wife’s agent in taking out said policy on said building, 
and that defendant’s agent, who issued the policy, knew at the time 
the contract of insurance was made, that said building belonged to 
the plaintiff's wife, he having, as the agent of another company, pre- 
viously issued a policy upon the same property in the wife’s name, 
and that he thereafter renewed both policies,—one in the wife’s 
name, and the other in the name of the husband. 

On November 1, 1884, the court delivered the following opinion :— 


Treat, J. 

There are three contested points in this case: First, whether the 
building was destroyed by fire during non-occupancy, within the 
meaning of the policy. Without analyzing the testimony it must 
suffice to state that under the facts the loss was not avoided by the 
then condition of the premises. Second, the defendant relies upon 
the following condition in the policy, to wit: “Any interest in 
property insured not absolute, or that is less than a perfect title, or 
in case of a building standing on leased ground, or on land held 
under contract only, must be especially represented to the com- 
pany, and expressed in this policy in writing, otherwise the insur- 
ance shall be void.” If it were necessary to determine the questions 
connected with this allegation in the light of the dealings between 
the parties, and the knowledge of defendant of the relationship of 
the assured to the property, important questions would have to be 
determined. The briefs of the counsel are mainly directed to this 
proposition. Third, a partial payment and estoppel by a prior 
adjudication are not controverted by the pleadings. The court has 
examined the pleadings and record, and reached the conclusion that 
the plaintiff is estopped, as the answer avers. See Cromwell vs. 
County of Sac, 94 U.S., 351. Judgment is therefore ordered for the 
defendant. 

The plaintiff thereupon move for a new trial upon the ground 
that “the facts pleaded by defendant in its answer as an estoppel 
upon plaintiff were controverted by the plaintiff's reply to said 
answer, and defendant offered no evidence at the trial to prove said 
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facts,” and that the plea of estoppel had been abandoned by the 
defendant, and the evidence did not sustain the judgment. In his 
brief, the plaintiff called the court’s attention to the fact that in the 
proceedings in the case of Merchants’ National Bank vs. Mercantile 
Insurance Co., the court had found that the defendant herein was 
liable for the amount written upon the personalty covered by the 
property, viz., $500, but had held that a creditor of the plaintiff 
herein could not recover the $500 written upon the realty, because 
the latter fund did not belong to the plaintiff, but to his wife, if any 
one, and could only be recovered, if at all, in a suit for her benefit, 
and that this suit had been instituted by plaintiff for the benefit of 
his wife. 

The motion for a new trial having been argued, the court (per 
Treat, J.) reversed its former ruling in favor of the defendant, and 
held for the plaintiff upon all the three points mentioned in its 
former opinion, and gave judgment accordingly. 





Report of Decis ons. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Mercer County. 


SMITH 
vs. 


MERCER COUNTY MUT. FIRE INS. CO., 
BELL, ReEcEIveR.* 


It is an established rule that the statute of limitations is no bar to an action 
brought within six years of the date when the claim became suable. 


Where the liability of the member of a mutual insurance company is to pay, 
after assessment and notice, his proportion of losses and expenses occurring 
during his membership, the right of action against him does not accrue 
till after assessment and notice. 


If suit be brought within six years after the assessment and notice, though 
more than six years after termination of the membership, the statute will 
not bar. 


J. G. Exxiort, Esq., for Plaintiff in Error. 
E. W. Jackson, Esg., Contra. 


TRUNEEY, J. 
The defendant concedes that he was not bound for any certain 
sum of money, that his liability was conditional, and that no action 
accrned against him until an assessment made in accordance with 
the charter of the company. He contends that the plaintiff was 
bound to levy all assessments for losses and expenses which occurred 


* Opinion filed, November 10, 1884, From Pittsburg Legal Journal. 
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during his membership, within six years from the expiration thereof, 
and that he may avail the bar of the statute of limitations against 
any assessment made more than six years after the policy had 
expired. Thus, the single question is presented whether, upon 
contracts of the nature of the one in suit, the statute begins to run 
before an action has accrued. 

Where a man contracts to pay another asum of money on de- 
mand, he may be sued immediately, the suit itself being a sufficient 
demand. But if the defendant’s liability depends on the perform- 
ance of a condition, until it be performed, no action will lie. When 
a note is given to a mutual insurance company to stand in place of 
capital, and the time for requiring payment is left to the uncon- 
trollable will of the company, it is payable on demand, and the 
statute bars a suit commenced more than six years after date of 
the note: Howland vs. Edmonds, 24 N. Y., 307. In that case the 
difference was defined between the note in suit and a note given 
to a mutual insurance company for a policy, as an engagement to 
pay the proportion of the losses, not exceeding the nominal amount 
of the note; no action being maintainable on the latter until after 
an assessment to ascertain the proportion. It was vain to note 
the difference, or to inquire when an action would accrue, unless 
the statute would not begin to run until there would be a right to 
begin suit. 

Where subscription was made to the capital stock of a corpora- 
tion, payable in such proportion and at such times as should be 
determined by the president and managers, the charter providing 
that, if any proportion be not paid within thirty days after notice, 
the company may bring suit therefor, it was decided that no action 
was maintainable until the proportion and time for payment had 
been determined and the requisite notice given, and, therefore, the 
statute of limitation did not begin to run until the plaintiff had a 
right to sue: Sinkler vs. Turnpike Co., 3 P. & W., 149. Sub- 
scribers to capital, upon payment of twenty per centum on_their 
shares, agreed with the corporation that no further assessment 
should be made thereon, and certificates for full-paid shares were 
issued to them. The corporation was adjudicated a bankrupt, and 
to satisfy the claims of its creditors it became necessary to assess 
the unpaid stock. It was held that the agreement, though binding 
the parties, was void as to creditors of the corporation ; that 
before the assignees in bankruptcy could maintain an action against 
the stockholder, there must be some proceeding in the proper 
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court in the interest of the creditors; and until ordered by such 
court, an assessment, or an authorized demand upon the stock- 
holder, no cause of action accrues against him by the assignees, 
and the limitation provided in the Bankrupt Act does not begin to 
run: Scovil vs. Thayer, 105 U. S., 143. 

The doctrine of the foregoing cases is not only applicable to a 
agreement by the insured to pay his proportion of the losses and 
expenses to the insurer, but it has been enforced in other States 
where the question has arisen. A sufficient answer to the plea of 
the statute of limitations is, that the note was not payable at once, 
or on demand, but is payable by installments, upon the happening 
of a loss and assessment therefor ; and so, until an assessment is 
made, the statute does not begin to run. In the matter of Slater 
Mutual Fire Ins. Co., 10 Rhode Island, 42 ; Bigelow et al. vs. Libby, 
117 Mass., 359. The same principle was ruled, though the action 
was not on a premium note, in Hope Mutual Life Ins. Co. vs. Weed, 
28 Conn., 51. In New York it was decided by the supreme court, 
that the liability of the maker of a premium note given to a mutual 
insurance company, payable “in such portions and at such times as 
the directors may agreeably to their charter and by-laws require,” is 
not absolute but conditional ; and the cause of action is not per- 
fect until an assessment, and notice thereof given to the maker, and 
an action thereon will not be barred by the statute of limitation 
until six years from that time: Howland, Receiver,{vs. Cuykendall, 
40 Barb., 320. This decision was not by the court of appeals, but it 
seems to have been accepted as sound. 

To repel the current of authority, the defendant referred to 
Laforge vs. Jayne, 9 Pa. St., 412; Pittsburgh & Connellsville Rail- 
road Co. vs. Byers, 32 id., 22 ; Morrison’s Adm’r vs. Mullen, 34 id., 
12. and Codman vs. Rogers, 10 Pick., 112. It is only necessary to 
refer to Girard Bank vs. Bank of Penn ‘Township, 39 Pa. St., 92, to 
learn how inapplicable those cases are to cases “between an 
ordinary debtor and creditor, or depositor and depositary, or bailor 
and bailee for custody,” or, it may be added, between insured and 
insurer in an action ona conditional premium contract. In Fink- 
bone’s Appeal, 86 Pa. St., 368, Laforge vs. Jayne is mentioned as 
overruled. Codman vs. Rogers was no authority against the adjudi- 
cation in Bigelow et al. vs. Libby, for the principle involved in the 
former case did not touch the latter. Lapse of time with other 
circumstances may sometimes be sufficient to warrant an inference 
of payment, or the abandonment of a contract, or to induce a chan- 
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cellor to dismiss a bill because the plaintiffs claim is stale and 
inequitable ; but such cases do not overthrow the established rule, 
that the statute of limitations is no bar to an action brought within 
six years of the date when the claim became suable. To hold that 
the statute is a bar to the plaintiffs claim on the ground that 
demand should have been within six years, would be equivalent to 
converting this conditional contract, dependent on the happening of 
losses, into an absolute contract to pay a certain sum on demand. 


Judgment affirmed. 





Report of Decisions. 


CIRCUIT COURT OF THE UNITED STATES, 


DISTRICT OF RHODE ISLAND. 


OWEN MEALEY 
vs. 


METROPOLITAN LIFE INS. CO.* 


The defendant company cannot be compelled to file the application and medi- 
cal examination in the office of the clerk of court. 


W. F. Ancett and C. Braptey for Plaintiff. 
W. G. Roexker, for Defendant. 


CARPENTER, J. 

This is an action on a policy of life insurance, and the defendant 
files several pleas setting out that the statements and answers to 
certain questions contained in the application and medical examina- 
tion which form part of the contract of insurance are untrue, and 
specifying the particular statements so alleged to be untrue, and 
making profert of the application and medical examination. The 
plaintiff now moves for an order on the defendant to file the appli- 
cation and medical examination in the clerks office. 

The motion is not properly framed as a demand of oyer, since the 
order granting oyer, would provide only that the plaintiff have a 
copy of the instrument and not that the original instrument be put 
on file. The motion has, however, been argued as though it were a 
proper demand of oyer, and in that light, I have considered it. 

In the first place it is to be noted that the plea does not show that 


* Decision rendered, Feb. 26, 1585. 
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the agreement is under seal and consequently profert was unneces- 
sary and oyer cannot be demanded. 

The authorities cited by the defendant abundantly sustain this 
position, 1 Chitty on Pleading, *430, *431; Sneed vs. Wister, 8 
Wheat., 690. Indeed, the order here asked, seems to be prohibited 
by implied exclusion by the twenty-third law rule for this circuit, 
which reads as follows :— 

“Oyer of all specialties declared on may be had on motion at the 
return term, but not afterwards, unless by special order of courts on 
affilavit of special cause.” 

It was, however, the practice of the English courts and is the 
practice with us, in cases where oyer is not demandable, but in 
which the court can see that a knowledge of the instrument in ques- 
tion is proper and necessary for either party, to make an order that 
he have a copy. But in the practice of the courts of Rhode Island, 
which is followed by this court, the proceeding to be taken in order 
to obtain an order of this kind is prescribed by the law of the State 
in Pub. Stat., cap 214, sec. 45 ; which is as follows :— 

“Whenever either party to any proceeding at law or equity in the 
supreme court or to any proceeding at law in the court of common 
pleas, shall set forth in writing under oath, upon his knowledge or 
belief, that opposite party is in the possession or control of some 
document to which the applicant is entitled, such court or a justice 
may order such opposite party, or if the same be a body corporate 
then some officer thereof, to make answer on oath at or before a 
time to be fixed in said order, as to what document he so has relating 
to the matter in dispute between the parties, or what he knows as to 
the custody of such document, and if in his possession or control 
whether he objects to the production of the same, and the grounds 
of such objection, and thereupon such court or justice may require 
the production of said document, or may compel the party having 
the same in his possession or control to allow the applicant to inspect 
the same, and if necessary, to take examined copies of the same, 
and may make such further order thereon as shall be just.” 

This present motion is not framed in accordance with the statute, 
and it must be dismissed. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


US. 
GERMANIA LIFE INS. CO.* » 


Any clause in a policy of life insurance should be construed somewhat strictly, 
but parties may stipulate what risks shall be covered by the policy, and if 
the terms are not ambiguous they will be enforced. 

There is nothing in the laws of Michigan which forbids a life insurance com- 
pany paying (under the terms of its policies) the beneficiary of a policy- 
holder who has taken his own life, a ‘reserved sum,” which virtually 
refunds the premiums paid instead of the amount of the policy. 

The fact that the policy does not declare what the reserved sum shall be, does 
not render the clause referring to it void, provided it is ascertainable. 


Case made from Kent. 


D. E. Corsert, for Plaintiff and Appellant. 
R. W. Burrerrietp, fur Defendant. 


CampBELL, J. 

Plaintiff sued defendant on a life insurance policy upon the life of 
her husband, Adam Frey, who committed suicide while of unsound 
mind. The only question in the case is whether this, under the 
terms of the policy, defeated her right of recovery for any more than 
the amount allowed as legal reserve. The court below confined the 
recovery to that amount. The sum insured was $1,000, but the 
reserve amounted to $201.38. The policy, after other recitals and 
provisions, contained several clauses declaring under what circum- 
stances it should be avoided. Among these was the following : 
“Tf the person aforesaid shall die by suicide, or by his own hand, 


* Upinion filed, vauuary 21, lsx6. From N. W. Reporter. 
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or in consequence of an attempt to commit suicide or to take his 
own life : provided, however, that if any of these acts be committed 
while in a condition of mental derangement or insanity, the com- 
pany agreed to pay, upon the return of the policy thus avoided, the 
full legal reserve thereof.” 

It was stipulated on trial that Frey’s death was by suicide while 
in a state of mental derangement or insanity, and that the reserve 
was the sum before referred to, which was paid into court, with 
costs. It was not urged on the argument that it was beyond the 
legal power of insurance policies, which should not cover death by 
suicide during insanity. It is unquestionably true that any clause 
involving forfeiture should be construed somewhat strictly. But it 
seems generally conceded that parties may stipulate what risks shall 
be covered by the policy, and if the terms of the instrument are not 
ambiguous they will be enforced. We do not discover any difficulty 
in ascertaining the meaning of this policy. It very plainly excepts 
every kind of suicide from the full protection of the insurance, and 
in favor of insane persons secures to their beneficiaries a smaller 
amount, which appears to be intended to restore in whole or in 
part the premiums paid. It does not differ in principle from pro- 
visions which should exclude from benefits death by particular 
diseases or accidents, which may involve no fault on the part of 
the decedent, but which may be a risk the company prefers not to 
take. This can, no doubt, be done where there is no legal pro- 
vision to the contrary. Nothing in our insurance laws has been 
pointed out which forbids it. The fact that the policy does not 
declare what this reserved sum shall be, does not render the clause 
void, provided it is ascertainable. We are not informed what rule 
is applied for ascertaining it, but the parties have agreed what it 
should be, and therefore we must assume there are means of ascer- 
tainment. The was no error in the conclusion of the court below, 
and the judgment must be affirmed. 


The other justices concur. 
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LOWER COURT DECISIONS. 


TITLE TO WIFE’S POLICY.—RIGHTS OF CREDITORS.—IN- 
TERPLEADER. 


Supreme Court of New York.—General Term. 


PHILLIPENA KELLER, Appellant, 
v8. 


NEW ENGLAND MUT. LIFE INS. CO.* 


An endowment policy payable to the insured was for the benefit of the wife in 
case of prior decease of insured. Afterwards insured assigned all his prop- 
erty for the benefit of creditors, and died before the policy matured, leav- 
ing the wife surviving. 

Held, That in a contest between the widow, administrator, and assignee, the 
case was a proper one for interpleader, and section 820 of the N. Y. code is 
not applicable. 

The policy provided that it should be governed and construed by the laws of 
Massachusetts. 

Held, That in such a contest as this the laws of New York, the domicile of the 
parties, must apply. 

Held, That the premiums, not having been paid in fraud of creditors and part 
5 title 1. art. 6, chap. 8, sect. 89 of N. Y. Rev. St. not applying, the widow 
was entitled to the fund. 


Appeal from order of the special term granting injunction pen- 
dente lite. 


Merritt E. Sawyer, for Appellant. 
Roeerr Foster, for Respondent. 


Davis, P. J. 
This is an action in the nature of an interpleader, brought to com- 
pel three different claimants in interest to the money or portion 


* Impleaded with Hugh N. Camp, administrator etc., and William H. Buxton, assiguee etc. 
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thereof payable on a policy of life insurance issued by the plaintiff 
to interplead, and praying an injunction to restrain them from suing 
the plaintiff, and also to restrain the defendant Keller from con- 
tinuing an action to recover the proceeds of the policy previously 
brought by her in the superior court. 

The fact are substantially these : On or about the 5th of April, 
1881, the plaintiff issued a policy to G. F. Keller, since deceased, 
whereby, in consideration of the premium paid and to be paid, the 
company promised and agreed to pay to him $5,000 at the end of 
eleven years from the date of the policy, or, if he should die before 
that date, to his executors or administrators in sixty days after satis- 
factory proof of his death. The policy was declared, in case of his 
prior decease, to be for the benefit of his wife, Phillipena Keller, 1f 
she shall survive him. G. F. Keller died on the 22d of February, 
1884, having kept up the payment of the premiums on the policy. 
He left the defendant, Phillipena Keller, his widow, surviving him. 
On the 22d of May, 1884, the defendant Camp was duly appointed 
temporary administrator of the estate of George F. Keller, and duly 
qualified, and letters of administration were issued to him. Prior to 
his death, and on or about the 18th of January, 1884, Keller made 
an assignment of all his property to the defendant William H. Bux- 
ton for the benefit of his creditors. On the 24th of May, 1884, Mrs. 
Keller, the widow, brought an action, in the Superior Court of the 
City of New York, against the plaintiff, upon such policy, to recover the 
sum of $5,000 and interest, claiming to be entitled to the whole 
thereof. The defendant Camp, as temporary administrator, claims 
to be entitled to receive $2,500 of the amount payable on such 
policy, as assignee of said George F. Keller for the benefit of his 
creditors, on the ground that the amount of premiums paid by 
Keller on his life policy exceeded the limitation imposed by statute, 
and that the excess of such premiums belongs to his creditors. This 
action was therefore commenced for the purpose of bringing these 
several parties into court to contest their respective rights, the 
plaintiff being ready and willing to pay over the amount due on the 
policy to whomsoever shall be adjudged entitled to it, and bringing 
the same into court for that purpose in this court. 

Upon the facts, this case seems to be a proper one for an inter- 
pleader. But it is insisted that the proper remedy was under 
section 820 of the code, which provides that a defendant “may at 
any time before answer upon proof by affidavit that a person not a 
party to the action makes a demand against him for the same debt 





312 Report of Decisions. [Aprii, 


or property without collusion with him, apply to the court upon 
notice to that person and the adverse party for an order to substi- 
tute that person in his place and to discharge him from liability to 
either, on his paying into court the amount of the debt.” The court 
was of opinion that the plaintiff herein had not an adequate remedy 
under that section, and we think that opinion is well founded. 
Here are two claimants beside the widow ; one as the administrator 
of the estate, and the other as an assignee for the benefit of creditors, 
and their claims are not alike, the administrator claiming the whole 
sum and the assignee but a part of the money, and the case is not 
one covered by the strict letter of section 820, because the assignee 
of the deceased policy-holder does not claim or assert a demand for 
the same debt for which the action is brought. Even if it would 
bear a construction that would admit the bringing in of both these 
claimants as defendants in that action, nevertheless the facts in the 
case present a different contest than that contemplated by the sec- 
tion. Here is not only a contest between the plaintiff, the widow, 
and these two claimants, but one between the claimants themselves, 
which must also be litigated before the rights of all parties can be 
fully determined As, for instance, if the administrator is held to 
have a superior right to the widow, he is still subject to a litigation 
between himself and the assignee to determine whether the assignee 
is not entitled to the sum he claims out of the proceeds of the 
policy. That contest could not be carried on under section 820, and 
therefore the rights of all the parties in respect of the money could 
not in a contingency which may arise, be disposed of in the action 
in the superior court. 

We think the order was correct and should be affirmed, with $10 
costs and disbursements. 


SUBSEQUENT ADJUDICATION UPON THE MERITS OF THE ACTION. 


At the trial of the action before Judge Donohue at special term, it 
appeared that at the time of the commencement of the action by 
the widow against the insurance company in the Superior Court of 
the City of New York, no claim had been made by either the tem- 
porary administrator or the assignee ; that the counsel for the insur- 
ance company, seeing that each of them had a color of title to the 
payment of the whole or a part of the proceeds of the policy, visited 
both of them and asked of each, after stating to them the facts, 
whether he claimed any interest in the policy or would consent to its 
payment to the widow, and that thereupon the temporary adminis- 
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trator demanded payment of the whole to him, but the assignee re- 
fused to either claim or disclaim. 

The counsel for the widow moved to dismiss the complaint upon 
the following grounds :— 


I. That the plaintiffhas brought this action through collusion with 
the defendants Camp and Buxton. 


II. That this action is unnecessary inasmuch as complete relief 
might have been obtained by the plaintiff in the action brought by 
Mrs. Keller against it. 


JII. That no claim was made by the assignee. 


IV. That there is no privity of claim between the parties. 
The defendant Buxton joined in the second only of those grounds- 
The defendant Camp moved to dismiss upon a fifth ground :— 


V. That the policy by its terms is payable to the personal repre- 
sentatives, and therefore there is no substantial claim on behalf of 
any one else under the terms of the policy. 


Rocer Foster, for Plaintff. 


Fenn vs. Edwards, 5 Hare, 314, is on all fours with the case at 
bar and is conclusive in favor of the plaintiff. 

There was no collusion. Citing, amongst other authorities, Brassey 
vs. N. ¥. & N. E. R. R. Co., 19 Fed. R., 663, and the lexical defini- 
tions of collusion. 

To entitle the plaintiff, a mutual life insurance company, to bring 
this action, a specific claim or demand from each defendant was not 
necessary, provided each had a color of title: Duke of Bolton vs. 
Williams, 2 Vesey, Jr., 138, 153 ; East India Co. vs. Edwards, 18 
Vesey, 376; Wait’s Practice, vol. L, p. 173 ; Almet vs. Britton, 2 
Eliz. larg. p. 65 ; Herndon vs. Higgs, 15 Arkansas, 389 ; Fowler vs. 
Doyle, 16 Iowa, 534, 537; Sturns vs. Warren, 101 Mass., 564 ; 
Breede vs. Aster, 2 Vernon, 37; N. Y. & N. H. R. R. Co. vs. 
Schuyler, 17 N. Y., 592. The plaintiff would not have obtained re- 
lief in the action in the superior court. 

Even could the plaintiff have obtained relief in that action, this 
one could still be successfully maintained : Wood vs. Swift,-81 N. Y., 
31, 35; Barry vs. Mutual Life Ins. Co., 53 N. Y., 536; Washington 
Life Ins. Co. vs. Lawrence, 28 How. Pr., 435 ; Board of Education vs. 
Scoville, 13 Kansas, 17, 30 ; Prudential Assurance Co. vs. Thomas, 
L. R., 3 che, App., 74, 77 ; School District vs. Weston, 31 Mich., 86; 
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Wait’s Practice, vol. I. p. 174; Pomeroy’s Equity Jurisprudence, 
vol. III. § 1,329. The questions of law and fact are sufliciently 
doubtful to authorize the maintenance of an action in the nature of 
an interpleader : Mutual Life Ins. Co. vs. Blaice, N. Y. Daily Regis- 
ter, Dec. 27th, 1881 ; s. c. on appeal, 26 Haw., 473. 


Merrirr E. Sawyer, for Defendant Keller, cited the following au- 
thorities, amongst others, in support of his motion to dismiss. There 
is no privity between the claimants: Lund vs. Bank, 23 How. Pr., 
258 ; Pomeroy’s Eq. Jur., §§ 1,324 and 1,326; Story’s Eq. PL, 
§§ 293-294. The claims in opposition to the widow were two frivo- 
lous to have merited consideration : Mohawk Bank vs. Clute, 4 Paige, 
392 ; Long vs. Cranberry, 2 Tenn., Ch. 82. Relief might have been 
obtained under section 820 of the Code of Civil Procedure ; Wilson 
vs. Dunean, 8 Abb. Pr. 354. 


A. H. Ammipown, appeared for Defendant Camp. 
C. A. Firammer, for Defendant Buxton. 


Judge Donohue filed no opinion ; but, in a memorandum since 
lost, said that, although he originally inclined the other way, in def- 
erence to the opinion of the general term, he felt constrained to di- 
rect judgment for the plaintiff. 

A reference to determine the conflicting claims of the defendants 
was then ordered. The policy contained the following clause : 
“This policy is payable only at the office of the company in Boston, 
from which it is issued, and this contract shall be governed and con- 
strued by the laws of Massachusetts.” The Supreme Court of Mas- 
sachusetts had held in Bailey vs. New England Mutual Life Ins. Co., 
114 Mass., 177, that the personal representative alone has the right 
to sue upon and collect a policy payable to a man’s administrator for 
the benefit of another. 

The statutes of Massachusetts (L. 1864, ch. 197) contain the fol- 
lowing provision: “ A policy of insurance on the life of any person, 
duly assigned, transferred or made payable to any married woman or 
to any person in trust for her or for her benefit, whether such trans- 
fer be mad: by her husband or other person, shall inure to her 
benefit and that of her children independently of her husband or 
his creditors, or of the persons effecting or transferring the same or 
his creditors, provided, however, that if the premium on such policy 
is paid by any person with intent to defraud his creditors, an amount 
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equal to the premium so paid, with interest thereon, shall inure to 
the benefit of said creditors, subject, however, to the Statute of 
Limitations.” 

The provision of the New York statutes upon the subject (L. 
1858, ch. 187) is as follows: “But when the premium paid in any 
year out of the property or funds of the husband shall exceed five 
hundred dollars, such exemption from such claims shall not apply to 
So much of said premium so paid as shall be in excess of five hun- 
dred dollars, but such excess, with the interest thereon, shall inure to 
the benefit of his creditors.” It is to be observed that the provi- 
sion as to the excess over five hundred dollars is not confined by its 
language to cases of fraud. Whether or not the courts would give 
it a more narrow construction has never been decided. 


Procreepines Berore THE REFEREE. 


Merrirr E. Sawyer, for the Widow Keller, argued :— 


The whole amount of the policy was payable directly to her: 
Hoyle vs. Guardian Life Ins. Co., 6 Rob., 567 ; Pitney vs. Glens 
Falls Ins. Co., 65 N. Y., 6; Code of Civil Procedure, § 449. 

The Massachusetts statutes and decisions do not apply. 

The New York statute does not apply to a policy such as the one 
in suit. Barker vs. Union Mutual Life Ins. Co., 33 N. Y., 283, 287. 


A. H. Ammipown, fur Defendant Camp :— 


The administrator alone has the right tosue. 47 N. Y., 430; Bailey 
vs. N. Y. Mut. Ins. Co., 114 Mass. 177. The Massachusetts statutes 
and decisions should govern. The assignment to Buxton is void, on 
account of a defect in its acknowledgment. 


C. A. Firammer, for Defendant Buxton. 


The assignment is valid. The New York statute should apply. 
There were several similar policies upon Keller's life, some of which 
have been collected by the widow. The representative of his credi- 
tors is entitled to recover the excess over five hundred dollars of the 
sum of the premiums paid in each year by him upon all such 
policies. 

The referee, William A. Boyd, filed a report in favor of the widow 
Keller, which contained the following conclusions of law :— 
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I.—That the laws of the State of New York, and not the laws of 
the State of Massachusetts, are to govern as between the parties 
defendant herein, in determining their rights, as between themselves, 
to the fund represented by the policy of insurance issued by the 
plaintiff and which fund is now in the custody of this court. 


II.—That none of the payments of premium upon said policy was 
made in fraud of the rights of creditors, or with intent to hinder, 
delay, or defraud creditors. 


IfI.—That neither the said policy nor either of the policies of 
insurance mentioned in my eighth and ninth findings of facts comes 
within, nor are governed by Part 5, Title I, art. 6. chap. 8, sect. 89 
of the Revised Statutes of the State of New York, providing that a 
married woman may cause her husband’s life to be insured for her 
sole use ; but that when the premium paid in any year out of the 
property or funds of the husband shall exceed $500, the excess over 
$500 shall inure to the benefit of creditors. 


IV.—That neither the assignee of said George F. Keller, nor his 
temporary administrator had any right or interest in or to the fund 
deposited herein by the plaintiff to the credit of this action or in 
or to any part thereof. 


V.—That the defendant Phillipina Keller, the widow of said 
George F. Keller, and beneficiary under said policy, is entitled to 
the whole of the said fund so deposited by the plaintiff herein to the 
credit of this action. 

This report was confirmed by Judge Donohue at special term. 
No appeal was taken from these decisions. 
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POWER OF AGENT TO INSURE HIMSELF. 


Appellate Court for the Third District of Illinois. 


GLENS FALLS INS. CO. 
vs. 


R. S. HOPKINS et at. 


An agent cannot bind his principal in a contract with himself, without the 
acquiescence of the principal. 

Authority from the general agent to countersign his own policies, will not au- 
thorize him to renew a contract to himself after a loss and issue a policy, 
not having charged himself with the premium nor having previously re- 
ported it to the company on the ground that he had verbally agreed with 
his partners for such renewal prior to the expiration. 


McCottocg, J. 

This was a suit by appellees against appellant to recover insur- 
ance money claimed in consequence of a loss by fire. The declara- 
tion counts upon two policies, the first of which had expired before 
the loss, but, as alleged, had been renewed by a parol agreement. 
The second was issued after the fire and antedated, as is claimed, in 
pursuance of a parol agreement made before the fire. 

The proof shows that one Whitlock was general manager of ap- 
pellant’s business at Chicago, with power to appoint sub-agents. In 
pursuance of this power he had appointed appellee Hopkins, the 
agent of appellant at Homer, Illinois, with power to receive propo- 
sals for insurance, to fix and determine rates, to receive moneys and 
to countersign, issue and renew policies signed by the president and 
secretary. It was also his duty to make daily reports to Whitlock of 
policies issued and renewed or other business transacted for the 
company, giving a copy of the written portions of policies issued. 
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Appellee Hopkins had a store at Homer to which he gave his 
personal attention, and one at Ogden, in company with appellee, 
H. 8. Nichols, who had the principal charge there. 

After his appointment as agent, Hopkins wrote up a policy on his 
own stock of goods at Homer, and sent the same to Whitlock to be 
countersigned by him. Whitlock, according to the testimony intro- 
duced on the trial, replied in a letter stating that he appreciated his 
own modesty about countersigning his own policies, and directing 
him thereafter to sign them himself. 

After that he countersigned several policies on his own stock and 
reported them to Whitlock in the usual order of business, and no 
objection was made. 

On August 24, 1882, he issued policy No. 159, on the stock of 
goods, fixtures, and furniture in Ogden, owned by himself and Nich- 
ols, it being for $4,000, and for the period of one year. Upon re- 
ceiving the report of this policy, Whitlock made some objections by 
letter to Hopkins, that the rate of premium had not been given, and 
that it failed to specify the amounts respectively upon the store, 
fixtures, and furniture, and asking same to be done. Whitlock also, 
in his next letter, made some criticisms upon the amount of the risk 
in comparison with the value of the property insured, and stated 
that if there was no other insurance, or if there was and it was con- 
current with that policy they would let it stand as written to ac- 
commodate him personally, although the practice was not a good 
one. This is the policy first sued on in this case. The copy in the 
_ record fails to show that the correction asked by Whitlock in his 
first letter to Hopkins had ever been made. 

A short time before the expiration of this policy, Nichols went 
from Ogden to Homer, and had an interview with his partner Hop- 
kins, about the insurance. At that time one F. O. Hopkins was in 
the employment of appellee, R. S. Hopkins, as book-keeper or 
clerk, and had authority from the latter to transact insurance busi- 
ness and sign policies in his name. The policy on the store in Og- 
den was then at Homer in the store safe, where also the surplus 
funds of the store in Ogden were kept. There was money of the 
firm there at that time sufficient to pay the premiums on the re- 
newal, and appellee Hopkins had authority to use it for that pur- 
pose. / 

The substance of that interview as related by Nichols is substan- 
tially as follows : ‘When I got to Homer, met Mr. Hopkins some- 
where near the door of his business house. I said I came over to 
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see about the Ogden insurance. I want you to keep that written up. 
Be sure of that. * * * He said, give yourself no uneasiness, I 
will see that it is written up and kept written up. Give yourself no 
further trouble about it, and he said step back and see F. O. Hop- 
kins, and then drove off. I went back and saw F. O. Hopkins. I 
said, I want to see the Ogden policy. We kept it in the safe there. 
He handed me the policy, and I looked at it and saw when it ex- 
pired, and said to him this policy is all right yet ; I want you fel- 
lows to be sure and keep that policy written up; keep it renewed, 
and he said all right.” 

After this, nothing was done towards the renewal of the policy 
until after the fire. No renewal was reported to Whitlock, no money 
of the Ogden firm was used in the payment of the premiums, and 
R. S. Hopkins had not charged himself with the same in his account 
with the company. 

The fire took place on the 27th day of August, 1883, just three 
days after the policy had expired. Immediately after the fire appel- 
lee Hopkins went to Chicago, and saw Whitlock. He related to 
him all the circumstances above set forth and asked him to settle 
the claim, but he refused to recognize it. He then asked him if a 
policy could not be issued and antedated so as to correspond with 
his agreement, which Whitlock also refused. 

The fire took place on Saturday. On the Monday following the 
second policy sued on, No. 181, was made out by F. O. Hopkins, and 
afterwards countersigned by him in the name of appellee, R. S. 
Hopkins. This last policy before it was signed, the latter took with 
him to Chicago and spoke of it to Whitlock, who refused to recog- 
nize any right to its renewal. After some unimportant correspond- 
ence between him and appellees, this suit was brought. 

The cause was tried by the court without the intervention of a 
jury. Objection was made to the introduction in evidence of the 
alleged verbal agreement between Nichols and R. 8S. Hopkins on the 
ground of its being a private conversation between partners in rela- 
tion to their business. We do not deem it necessary to discuss 
this point, as we are of the opinion that with all the proof there is in 
this record, appellees have failed to show a right of recovery. 

The second policy was prima facie void, because it was issued after 
the property had been destroyed by fire. The first one had expired 
before the fire. The whole case therefore depends upon whether 
or not there was a valid contract for renewal. 

It is a general principle of law, that an agent cannot bind his 
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principal in a contract with himself. In this case, appellees were 
partners and both interested in the alleged verbal contract, and 
both sue upon it. Without ratification by the principal, such a 
contract cannot be enforced: New York Cent. Ins. Co. vs. Nat. 
Protec. Ins. Co., 14 N. Y. R., 85; Bently vs. Columbia Ins. Co., 17 
N. Y., 421 ; Neundorff vs. The World Ins. Co., 69 N. Y. 391; Peo- 
ple’s Ins. Co. vs. Paddon, 8 Bradwell, 447 ; May on Insurance, 125. 

We do not consider the previous authority given to Hopkins to 
countersign his own policies, covers the ground in question. Had 
he made out a new policy, countersigned it himself, reported it in 
the regular course of business, and charged himself with the 
premium in his account with the company, and no objection had 
been raised by the company until after the fire, we do not say 
the company might not have been bound. In such case it is 
possible the policy would have been good without countersigning. 

But the authority to countersign policies issued to himself cannot 
be extended so as to cover verbal contracts made with himself, or 
with a firm of which he was a partner. Nor can it be extended so 
as to cover a policy executed after the fire. Such a policy must 
depend for its validity upon a prior agreement or undertaking to 
issue it, which as we have just seen did not and could not exist 
under the circfimstances of this case. The authority of Hopkins 
was to issue bona fide policies, which this policy No. 181 was not. 

For these reasons the judgment of the court below will be 
reversed and the cause remanded. 


Reversed and remanded. 





